Section 61 Inquiries: Alves, Mahmood & Modak


SECTION 61 OF THE MERCHANT SHIPPING ACT 1995
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AVILANO ALVES
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TAHIR MALIK MAHMOOD

-and-

Pervez rafique modak

REPORT

Introduction
1. On 22nd October 2002 an examination in Applied Mechanics leading to a Second Engineer Certificate of Competence was held at Glasgow Nautical College under the auspices of the Scottish Qualifications Authority (“SQA”).   Ishtiyak Modak entered this examination as a candidate and submitted two workbooks at the end of the examination.  These workbooks did not contain any attempt by Ishtiyak Modak to answer the questions that had been set in the examination.  In one of them he had simply copied out and then rewritten questions that had been set in an earlier Applied Mechanics examination.  The text in the other workbook appeared to be in a completely different hand.

2. This unusual situation prompted the Seafarers’ Standards Branch and the Enforcement Unit of the Maritime and Coastguard Agency (“MCA”) to carry out a detailed investigation into all of the examinations that had been sat by Ishtiyak Modak.  The investigation revealed that Ishtiyak Modak had failed the first ten examinations that he had taken, often with very low marks indeed.   This trend changed in December 2001, when he was awarded passes in most, but not all, of the examinations that he entered thereafter.  His examination workbooks were submitted to a handwriting expert.  The expert concluded that although Ishtiyak Modak had completed the front page of each of the examination workbooks for those papers in which he had achieved passes, the answers to the questions were not in his handwriting.      
3. On 30th June 2003 all examination results recorded in the name of Ishtiyak Modak were declared null and void.  He was banned from taking any further examinations set by the SQA or the MCA until 30th June 2008.

4. The MCA conducted a further investigation in order to see whether it could identify the authors of Ishtiyak Modak’s examination papers.   This involved a detailed review of all of the examination papers completed by other candidates over the relevant period in order to see whether there were similarities in handwriting   Apparent similarities were discovered and a number of papers were submitted for expert examination.  The handwriting expert concluded that:-
(1) Avilano Alves was probably the author of the answers given in Ishtiyak Modak’s Mathematics and Electrotech papers (13th December 2001).
(2) Tahir Malik Mahmood was probably the author of the answers given in Ishtiyak Modak’s EK General and EK Motor examinations (18th March 2002).
(3) Pervez Rafique Modak was probably the author of the answers given in Ishtiyak Modak’s Naval Architecture Paper (12th July 2002).
5. Messrs. Alves, Mahmood and Modak (to whom I shall collectively refer as “the Officers”) each hold a United Kingdom Second Engineer III/2 Certificate of Competency.
6. On 14th October 2005 formal Notices of Inquiry into the conduct and fitness of Avilano Alves, Tahir Mahmood and Pervez Rafique Modak under section 61 of the Merchant Shipping Act 1995 (“MSA 1995”) were issued by the Director of Operations/Chief Coastguard, MCA, for and on behalf of the Secretary of State for Transport.  
7. I was appointed by the Department of Constitutional Affairs (“DCA”) to hold the Inquiries into the conduct and fitness of the officers.   The DCA appointed Mr. Mark Friswell as an Assessor to assist me.  Mr. Friswell is an experienced Chief Engineer.  He holds a Chief Engineer III/2 Unlimited Combined Steam and Motor Certificate of Competency.  

The scope and course of the Inquiries


The charges
8. In the formal Notices of Inquiry the Secretary of State claimed that each of the officers was unfit to discharge his duties by reason of serious misconduct.  It was alleged that  each of the officers misconducted himself by fraudulently completing examination scripts for and on behalf of Ishtiyak Modak.  It was further alleged that each officer also  misconducted himself in seeking to maintain this deception by subsequently lying to the MCA investigators.
9. I should record at the outset that at the hearing of the Inquiries I was advised that the MCA did not seek to suggest that any of the Officers was unfit to discharge his duties by reason of incompetence.  

Procedural background
10. Following the issue of the Notices of Appointment I held a directions hearing on 16th December 2005.  None of the Officers was either present or represented at this hearing.  Although I was told that steps had been taken in accordance with Rule 4(1) of the Merchant Shipping (Section 52 Inquiries) Rules 1982 (“the Rules”) to serve the Notices of Inquiry upon them at their last known addresses.   

11. At the completion of the directions hearing I was provisionally satisfied on the evidence placed before me that the Notices of Inquiry had been served in accordance with the Rules.  Having sought and obtained an undertaking from the MCA that they would not instigate, whether by themselves or others, any criminal proceedings against the Officers in respect of the matters alleged against them, I directed that
(1) each of the Inquiries was to be heard at the same time as the two others, although they were to be treated as separate Inquiries against each of the Officers;
(2) the evidence against one Officer was not to be treated as evidence against either of the other two Officers.
I further directed that all of the evidence, including that of the handwriting experts, was to be served on the Officers, gave directions for the service of Defence Case Statements and made various further procedural orders.  
12. A Defence Case Statement signed by Pervez Modak and dated 15th January 2006 was served on his behalf by Advocate Desai of Mumbai.  Mr. Modak advised that he was unable to attend the Inquiry due to financial restraints.  No response to my Orders for Directions was received from either Mr. Alves or Mr. Mahmood.

The Hearing

13. The Inquiries were heard at the Coroner’s Court, Civic Centre, Havelock Road, Southampton on 13th and 14th February 2006.  The Secretary of State was represented by Ms. Jacqueline Duff LL.B., as agent for the Treasury Solicitor.  None of the Officers were present or represented at the hearing.  The hearings were held in public.
14. The Secretary of State called the following witnesses of fact to give oral evidence at the hearing:-

· Captain Andrew Phillips, Enforcement Officer employed by the MCA.
· Captain Roger Towner, Chief Examiner and Head of Sea Training at the MCA.


Ms Duff also gave evidence to the Inquiry about the steps she took to serve the Notice of 
Inquiry on Mr. Mahmood.

15. I permitted signed statements of the following witnesses of fact to be read out at the hearing:- 

· Paul Fairbrother, Deputy Chief Examiner of the MCA.

· John Mathews, Examiner employed by the SQA.

· John Christie, Senior Lecturer employed at South Tyneside College.


Each of these statements contained a statement of truth.  
16. The two handwriting experts who had prepared reports in these matters also gave oral evidence at the hearing.  They were
· Mr. Frits Cohen.  Mr. Cohen has over 40 years’ experience as a graphologist and has conducted thousands of document examinations both in the UK and internationally.  He is a member of the Academy of Experts and the Society of Expert Witnesses and has given evidence on many occasions in Court.
· Ms. Karen Caramiello MSc.  Ms. Caramiello has an MSc in Forensic Science, and trained as a forensic scientist at the Metropolitan Police Forensic Science Laboratory.  She is employed in the Questioned Documents Department in the Forensic Science Service and has specialised in the scientific examination of documents and handwriting since 1993.  She has given expert evidence in court on numerous occasions.  
17. Save for the Defence Statement signed by Pervez Modak, no evidence was given on behalf of the Officers.  I have, however, paid careful regard to everything which was said by them or on their behalf during the course of the investigations leading up to the Notices of Inquiry.  Ms Duff’s presentation of the case was scrupulously fair and objective, as was all of the evidence given by all of the witnesses.
18. On 6th June 2006 I released a confidential draft Report to the parties under cover of a Notice which provided that the draft was being released in order to give them an opportunity to comment on the provisional findings that I had made and, in the case of each of the Officers, to make any representations that they wished to make about those provisional findings.   
19. Ms Duff arranged for the Notice and confidential draft Report to be served at the last known addresses of Mr. Alves and Mr. Mahmood and upon Advocate Desai on behalf of Pervez Rafique Modak.    I received further representations from Advocate Desai on behalf of Mr. Modak in a letter dated 17th July 2006.   Nothing further has been received from either Mr. Alves or Mr. Mahmood.

Separate Inquiries

20. As my Orders for Directions made clear, these three Inquiries are separate.  I have prepared a single Report because much of the relevant background is common to each of the three Inquiries and it is therefore convenient to do so.  I have considered the case for and against each Officer wholly on the basis of the evidence for and against that Officer. I have at all times kept well in mind that evidence against one of the Officers is not to be treated as evidence against either of the other two.

Certificates of Competency and the Examination System

Certificates of Competency
21. The MCA is an executive Agency of the Department of Transport.  One of its many responsibilities is the issue of Certificates of Competency for Deck Officers and Marine Engineer Officers in the Merchant Navy.  
22. Although the United Kingdom no longer has a large Merchant Navy of its own, it is still recognised as one of the foremost centres for officer training.  Many aspiring deck and engineering officers come from overseas to study at colleges in the United Kingdom, and to take examinations in order to obtain UK Certificates of Competency.  I was told that at any one time some 1,500 men and women are studying to obtain Certificates of Competency.  Approximately half come from overseas.  A UK certificate has considerable standing in the international market.  It is recognised worldwide by other flag States.
23. A candidate for the Second Engineer Certificate of Competency must first obtain an Engineer Officer of the Watch (“EOOW”) Certificate and serve 18 months’ sea service on ships over 750 kW.  In order to obtain a Motor Certificate the candidate must have spent 9 of those 18 months in watchkeeping service in Motor vessels.  The MCA permits holders of foreign EOOW Certificates of Competency to apply for a Notice of Eligibility to sit for Second Engineer Certificates of Competency.

The Examination System

24. The examination system for Certificates of Competency is administered for and on behalf of the MCA by the SQA.  To obtain a Second Engineer Motor Certificate of Competency a candidate must pass an Oral examination and obtain passes in each of the following written papers:
· General Engineering Knowledge

· Motor Engineering Knowledge
· Mathematics

· Engineering Drawing

· Applied Heat

· Applied Mechanics

· Electrotechnology

· Naval Architecture

The Engineering Knowledge papers must be passed at the same sitting (or “diet”), and in the same three year period as the associated MCA Oral examination.  The other 6 papers can be taken at any time.  A period of mandatory study applies to all of the papers.  
25. There are a number of colleges throughout the UK that run courses leading to a UK Certificate of Competency.  These colleges are also examination centres at which the candidates can sit their exams.  It is possible for a candidate to study at one college and yet take his examinations at a different college.  The examinations for any given subject during each diet are sat on the same day at each of the examining centres and the examination questions are identical.  Captain Towner told me that there is some degree of recycling or “churning” of the descriptive questions.  No exam paper, however, will be identical to any previous exam paper.  Procedures were in place to ensure strict security regarding the contents of examination papers following the moderation meetings at which the MCA, SQA, Examiners and Moderators agreed the content of the forthcoming year’s examination papers.  The examination papers were printed by the same printers who print A Level papers.
26. Candidates were required to complete a standard form examination workbook for each paper sat.  This workbook consisted of a number of stapled pages.  On the front page the Candidate was required to fill out his personal details, to state the college at which he had studied and that at which the examination was held, and to identify the questions which he had attempted.  At the bottom are boxes corresponding to question numbers in which the marker placed his mark for each question answered.  The pages which follow are blank lined pages with margins at the left and right hand sides.
27. Candidates were only supposed to be able to gain entry to an examination upon production of a discharge book, passport or other acceptable form of identification which included a photograph of the candidate.  Candidates were allowed to leave the examination room after the first hour of the examination.  The examination rules provided that examination papers were not to be removed from the examination room before the end of the allotted time.  They further provided that mere possession by a candidate of any unauthorised books, notes or aids in the examination room could result in disqualification.  The rules also required invigilators to pay particular attention to irregular behaviour, and empowered both the SQA and the MCA to take action and impose penalties.
28. I was told that at the material time control of the blank examination workbooks was not particularly tight.  These were unnumbered, and were often set out in the examination room on the eve of an examination.  Although the examination rooms were supposed to be locked this did not always happen.  Spare workbooks were also often left in the examination room.  
29. All of the examinations with which these Inquiries are concerned were sat at Glasgow Nautical College.  The examination hall at this college does not have dedicated facilities.  This meant that if a candidate wished to visit the lavatory during the course of the exam he would have to use facilities that were used by other students and members of the public.  Candidates were supposed to be escorted to the lavatory, but were not necessarily directly supervised throughout their visit.  Mr. Fairbrother acknowledged that the system was such that candidates could mix with other persons during examinations.  It would have been possible for a candidate to take his examination paper out of the examination room, give it to someone else to complete away from the examination, and then to recover it before the end of the examination.
30. It is convenient to mention at this stage that Advocate Desai has submitted on behalf of Mr. Pervez Modak in his further representations that it would only have been possible for an examination paper to be smuggled out of the examination hall with the active connivance of the Invigilator.  This point was not raised by Advocate Desai prior to hearing of the Inquiry.  I have no hesitation in rejecting it.  It is certainly the case that the system for supervision of candidates was lax (as has been admitted by the MCA).  There is, however, no evidence to support the assertion that any supervisor connived in the falsification of examination papers and no proper basis upon which any such allegation could properly be made.   


Marking

31. Each examination is marked by an independent assessor.  Individual marks for each question are placed in the appropriate box on the front of the workbook.  The total marks obtained by a candidate for a paper are then calculated and marked on the front of the workbook.  The marks obtained were forwarded to the SQA who converted them into a percentage.  The SQA examination records show the percentage achieved, and can therefore differ from the mark shown on the front of the exam workbook.  In the period 2000-2003, the pass mark for all exam papers was 50 per cent.

Certificates

32. A candidate who passes all of his exams is awarded a Certificate of Competency.  The Certificate is valid for a period of five years from the date of its issue and can be revalidated for a further period of five years by submission of evidence of sufficient sea-service during the preceding five year period without the need to re-take any examinations.

Ishtiyak Modak

33. Ishtiyak Modak was born on 7th June 1965.  He applied to enter the UK certificate structure at Second Engineer level in 2000 and was permitted to do so because he held a Hong Kong Class 3 Certificate of Competency issued in November 1998.  This is recognised as equivalent to the UK EOOW.   He was given the SQA Candidate Number 9902893.
34. Ishtiyak Modak studied at the Faculty of Nautical Science, South Tyneside College, South Shields.  He failed his Second Engineer Motor oral examination at the first attempt on 7th March 2001.  He passed it at the second attempt on 2nd September 2001.
35. Ishtiyak Modak sat twenty-two written papers between December 2000 and March 2003.   These are listed in Appendix A.  The papers have been given sequential numbers (IM 1, IM 2 etc.) for ease of reference.  He sat his first six exams (between December 2000 and October 2001) in South Shields.  He failed all of them.  The highest mark achieved was 40, and the lowest 11.
36. Ishtiyak Modak then started to sit his examinations at Glasgow Nautical College.  
(1) He entered seven exams in the diet of December 2001 (IM 7 – IM 13).  He was awarded passes in two of these, IM 11 (Mathematics) and IM 12 (Electrotech).  He narrowly failed Naval Architecture.  He achieved an abject zero marks and 5 marks respectively in the all important EK General (IM 8) and EK Motor (IM 9) papers.
(2) He entered five exams in the diet of March 2002.  On this occasion he was awarded passes in four out of the five exams, now achieving 72 marks in EK General (IM 15) and 61 in EK Motor (IM 16).  And yet he scored zero in Naval Architecture.
(3) He entered one exam in the diet of July 2002, resitting Naval Architecture.  On this occasion he was awarded 72 marks (IM 19).  
37. Ishtiyak Modak entered one examination, Applied Mechanics, in the diet of October 2002.   Two workbooks were handed in at the end of this examination.  The first, IM 20, contained a desultory attempt to answer three of the questions, for which a total of 14 marks were awarded.  The second workbook (IM 21) set out in manuscript questions from the Applied Mechanics paper of July 2002.  Mr. John Mathews marked these scripts.  He commented on this unusual situation in his Confidential Comments to the SQA, observing that “there can be no logical explanation for this action”.

38. These discrepancies were notified to the MCA.  A number of Ishtiyak Modak’s previous examination papers were accessed from the archives (IM 7-10, IM 11-12 and IM 14-19) and these, together with IM 20, were sent by Captain Towner to Mr. Frits Cohen of Graph-O-Logica for analysis.
39. In the meantime Ishtiyak Modak had resat the Applied Mechanics paper on 10th December 2002, again at Glasgow Nautical College.  He was awarded 16 marks (IM 22).   He was interviewed following this examination and made a Declaration in which he stated that he had completed all of the workbooks in his examinations.
40. Mr. Cohen provided his preliminary report to Captain Towner on 6th January 2003 under cover of a Statement of Truth.  He concluded that of the 13 workbooks examined by him the answers in only five were in Ishtiyak Modak’s hand.  These were IM 7 – IM 10 and IM 18.  Although the front covers of the other workbooks had been completed by Ishtiyak Modak the answers inside those workbooks had been written in a variety of different hands.  Mr. Cohen considered that the answers in IM 15 and IM 16 had been written by the same hand.
41. Ishtiyak Modak was interviewed under caution by Captain Phillips on 10th March 2003.  The findings of Mr. Cohen were put to him at this interview.  He continued to maintain that he had completed all of the workbooks.

42. Ishtiyak Modak had put his name down to retake the Applied Mechanics paper on 25th March 2003, this time at South Tyneside.  Mr. Fairbrother asked Mr. John Christie of South Tyneside College to instigate discreet checks and monitoring.  The invigilator, Mr. Lewis, carefully checked and confirmed Ishtiyak Modak’s ID before the commencement of the examination and Mr. Fairbrother made a further confirmatory check of his ID against the college-held photograph.  Ishtiyak Modak was monitored throughout the examination.  No unusual behaviour was noted.  He did not leave the examination room to go to the lavatory.  His script was collected from invigilators by Mr. Christie and the original was sent to Mr. Fairbrother in Southampton.  Ishtiyak Modak obtained 18 marks in this examination.
43. On 16th April 2003 Ishtiyak Modak voluntarily attended the Tyne Marine Office of the MCA.  This meeting was arranged so that he could carry out certain handwriting tests in the presence of Mr. Cohen and Captain Phillips.   The purpose of the tests was to give Ishtiyak Modak the opportunity to prove that he could write in the different hands used in workbooks IM 14 – IM 17 and IM 19.   Parts of the workbooks were first dictated unseen to Ishtiyak Modak.  He was then permitted to copy directly from the original workbooks.  In each case, apart from IM 17, Ishtiyak Modak was unable to replicate the handwriting in the workbooks.  Mr. Cohen prepared a further report dated 28th April 2003 in which he concluded that it was clear that Ishtiyak Modak had not written the answers in workbooks IM 14 – IM 16 and IM 19.  Mr. Cohen concluded that the answers in workbook IM-17 probably were in the hand of Ishtiyak Modak.
44. Following receipt of Mr. Cohen’s Second Report, on 3rd June 2003 Captain Phillips again interviewed Mr. Ishtiyak Modak under caution.  He continued to maintain that he had completed all of the workbooks.  
45. The matter was reported to and considered by Mr John Garner, Deputy Director of Operations at the MCA.  On 30th June 2003 Ishtiyak Modak was banned for five years from the UK Examination and Certification system.  All examinations taken by him were declared null and void.


Legal context

Introductory

46. Before I address the case against each of the Officers there are two related matters with which I should first deal.  The first arises out of the fact that these Inquiries proceeded in the absence of the Officers.  The second concerns the standard of proof to be applied in Inquiries of this kind.


Absence of the Officers and the ECHR
47. As mentioned above, none of the Officers was present at the hearing of the Inquiries.  A Defence Statement had been received from Mr. Pervez Modak in which he stated that he would not be attending the hearing.   The MCA had not, however, received any communication from either of the other two Officers following the issue of the formal Notices of Inquiry (although, as I shall discuss below, both were aware of the investigations that were being made and both had been questioned under caution).   
48. The Merchant Shipping (Section 52 Inquiries) Rules 1982 (“the Rules”) which apply to section 61 Inquiries under the Merchant Shipping Act 1995 provides by Rule 4 as follows:-
“When the Secretary of State causes a section [61] inquiry to be held, he shall cause a notice, in these Rules called a “notice of inquiry”, to be served on the officer concerned who shall be made a party to the inquiry.  Service of such notice shall be effected at least 30 days before the date fixed for the inquiry either by serving the officer concerned personally or by sending the notice to his last known address by registered post or by the recorded delivery service”.

49. Rule 6(1) of the Rules provides, insofar as material, as follows:-

“At the time and the place appointed for holding the inquiry the person appointed may proceed with the inquiry whether the party upon whom the notice of the inquiry was served … [was] present or not: provided that where the officer concerned has been served with the notice of inquiry by post the person appointed shall not proceed with the inquiry in his absence unless satisfied that the officer has been served in accordance with the requirements of rule 4(1) …”

50. I shall deal with the steps taken to serve each of the Officers when dealing with the case against each of them.  For the reasons later given I did satisfy myself that they were each of them served in accordance with the requirements of Rule 4(1).   There was, however, no positive evidence that either of them had actually become aware that the Inquiries were going to be heard.  
51. Although the formal requirements of the Rules had been satisfied, I was nevertheless concerned to satisfy myself that the Rules complied with the requirements of Article 6(1) of the European Convention of Human Rights (ECHR) as incorporated into English law by the Human Rights Act 1998.  I therefore asked to be addressed on these matters at the hearing.  I have also carried out my own researches.

52. Article 6(1) of the ECHR provides that “… in the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal …”  Two questions need to be considered.  The first is whether these proceedings are civil or criminal in nature.  The second is whether the provisions of Rule 6(1), which permits an Inquiry to proceed in the absence of an officer, are fair.
53. Civil or criminal?   I have previously considered this first question in an earlier Inquiry.  I concluded that a s.61 Inquiry is not a form of criminal proceeding : Mottram & Blamires (2001).   Having now reconsidered the position I remain of this view, and for the reasons which I gave in that earlier Report.  For convenience I repeat them here (with some minor modifications).
54. The purpose of a s.61 Inquiry is to investigate the fitness and conduct of certificated officers.  Section 61 is to be contrasted with, for example, sections 58 and 59 of the Act.  These earlier sections create specific criminal offences.  Section 61 does not.  A s.61 Inquiry is not, in my judgment, a criminal proceeding.  It is a form of regulatory or disciplinary proceeding.  This conclusion is reinforced by the relatively relaxed rules of procedure and evidence laid down in the Merchant Shipping (Section 52 Inquiries) Rules 1982.  These are to be contrasted with those sections in Part XII of the Act that deal with the prosecution of offences.  This conclusion is further reinforced by Lord Justice Clarke’s Thames Safety Inquiry Final Report (Cm. 4558 - January 2000), in which he describes (at paragraph 7.7) the power of a wreck commissioner to deal with an officer’s certificate as being “essentially a disciplinary function applicable only to certificated officers” (my emphasis).   
55. It has been suggested that the authorities support the proposition that a s.61 Inquiry is in the nature of a quasi-criminal prosecution.  
(1) In The Empire Antelope; The Radchurch [1943] P.79 the Divisional Court had to consider the decisions of local marine boards appointed under s.471 of the Merchant Shipping Act 1894 to suspend two masters who had ordered or allowed their convoy ships to be abandoned whilst under torpedo attack.  The court held that the marine boards were wrong to find that the masters were incompetent and that they had been fully justified in ordering their crews to take to the boats.  The court further held that the masters had not received proper notice of the allegations made against them, and that the tribunals had not given adequate reasons for their decisions.  It was in that context that Lord Merriman P., giving the judgment of the court, said this (at page 84):-
“… it must always be remembered, as was said in Reg v. Collingridge (1864) 34 L.J. (Q.B.) 9, that proceedings of this kind are penal, if not criminal.  The consequences to the officer concerned are equally serious whether the matter is dealt with under s.471 or s.470 …”

Lord Merriman was not there holding that Inquiries into conduct and fitness under the Merchant Shipping Acts are to be regarded as criminal proceedings.  He was rather highlighting the fact that as the proceedings had potentially serious consequences for the officers concerned it necessarily followed that they were entitled to have a proper opportunity both to know and to meet the charges against them.  The Court was rightly concerned to ensure that the principles of natural justice were followed.
(2) The Section 61 jurisdiction has been described as “quasi-criminal”: see Phillips & Craig on The Merchant Shipping Act 1995 (2nd Ed.) at page 64 (fn. 6), citing R. v. Collingridge (above).  The allegations made against officers, whether in the context of a Section 61 Inquiry, or a Formal Investigation under s.268 of the MSA 1995 (and their predecessors in earlier legislation), are described as “charges”.  
(3) The jurisdiction conferred by the section is undoubtedly penal.  In The Carlisle [1906] P. 301 the President, Sir Gorell Barnes, referred to the “sentence” that had been “inflicted” by the tribunal following the hearing of a inquiry (at p.303).  In a more recent case Steyn J. (as he then was) has referred, in the context of parallel powers in formal investigations into maritime accidents, to the imposition of “penalties on those at fault”: The Speedlink Vanguard [1986] 2 Lloyd’s Rep. 265 @ 270.  He also referred to the jurisdiction to deal with certificates as being “adjudicative”, noting that the procedure adopted at an inquiry differs from criminal and civil proceedings in an ordinary court.
This penal nature of the jurisdiction does not, to my mind, make it a criminal one, although I can see why it might be said that the sanctions which I have the power to impose are “quasi-criminal” in nature.  Yet it is a fact that many professional and trade bodies have disciplinary rules that confer powers on disciplinary boards to strike off, suspend and censure their members in the event that their conduct falls below certain standards.  Their powers are just as wide-ranging as those of the “person appointed” to hear a Section 61 Inquiry.  The jurisdictions of these disciplinary boards are not, as a matter of our domestic law, criminal in nature.  
56. I turn briefly to consider whether the proceedings can be classified as criminal for the purposes of the ECHR.  The relevant considerations here are (1) how the proceedings are classified under the relevant domestic law; (2) the nature of the offence; and (3) the severity of the penalty which may be imposed: see Lester & Pannick : Human Rights Law & Practice (1999).  As I have explained above, proceedings under s.61 are not classified as criminal in our domestic law.  The misconduct which has been charged in each case is essentially disciplinary in nature (although the charges involve allegations of conduct that would also have been susceptible to prosecution under the criminal law). The penalties which I am able to impose are, in my view, also disciplinary in nature: see Engel v Netherlands (1976) 1 E.H.R.R. 647 @ §82.  I do not, in these circumstances, consider that these proceedings are to be classified as criminal for the purposes of the ECHR.
57. Fairness.  In my judgment, the Rules provide a framework for the hearing of cases which is ECHR-compliant.  The party who attends has all of the rights conferred by Article 6(1): the right to a fair hearing in public, to a determination within a reasonable time and to a fair and impartial tribunal.  An officer charged under the rules has the right to attend and take advantage of the rights and remedies available to him.  If he fails to do this his rights may be treated as waived: Van Leuven and de Meyere v. Belgium (1982) 4 E.H.R.R. 1 @ §59.

58. The only question is whether a hearing in absentia complies with the requirements of Article 6, in circumstances where it cannot be proved that the party charged had actual knowledge of the proceedings against him.  In the criminal context it has been held that waiver must be established in an unequivocal manner: Colozza v. Italy (1985) 7 E.H.R.R. 516.  In that case the accused was sought, but not found, at his address, leading the Italian investigating judge to declare him untraceable.  Italian law deemed him to have knowledge of the proceedings and he was convicted.  The right of appeal from a trial in absentia was limited under Italian law.   The proceedings were held not to be ECHR-compliant.
59. In the present case, however, the proceedings are civil and disciplinary in nature.   An Officer becomes subject to the legal regime imposed by the MSA 1995 upon obtaining his Certificate of Competence.  Many merchant seaman lead itinerant lives.  A large number of UK-certificated officers are domiciled overseas.  It will not always be possible for the MCA to keep track of officers after they have qualified or after an incident which is sufficiently serious to lead to the instigation of an Inquiry under s.61.  The interests of the public have to be balanced against those of an individual officer.  The public interest in proceeding against an officer against whom there is a strong prima facie case of unsuitability to hold a Certificate of Competency has to be weighed against the individual officer’s right to notice of the proceedings.  The maximum penalties which can be imposed are employment related.  They do not impinge upon the liberty of an individual officer or, indeed, his ability to obtain an alternative certificate of competency.  There is also a considerable measure of statutory protection for officers.  Section 64(4) of the MSA 1995 permits an officer who has had his certificate cancelled or suspended to appeal to the High Court.  The Secretary of State has power under s.64(1) to order the whole or part of the case to be reheard, and is obliged to do so if new and important evidence which could not be produced at the inquiry has been discovered or if there appear to him to be other grounds for suspecting that a miscarriage of justice may have occurred.   
60. Against this background I am satisfied that Rule 6(1) is ECHR compliant.  I am also satisfied, for reasons which I will develop when considering the individual cases, that the MCA exercised reasonable diligence in seeking to bring these Inquiries to the attention of the Officers.


The standard of proof

61. The allegations against the Officers are serious – each of them is accused of fraudulent conduct.  Advocate Desai submits in the further representations that the scrutiny of the evidence has to be strict and beyond any reasonable doubt.   As to the latter point I am satisfied that in the absence of rules making express provision for the application of the criminal standard of proof to this Inquiry, it is the civil standard which I have to apply: In re H (Minors) [1996] A.C. 563.   

62. The standard is, nevertheless, a high one where allegations of fraud are made and I agree that the evidence needs to be very carefully scrutinised.  This is because 
"… The more improbable the event, the stronger must be the evidence that it did occur before, on the balance of probability, its occurrence will be established. Ungoed-Thomas J expressed this neatly in In re Dellow's Will Trusts [1964] 1 WLR 451, 455: 'The more serious the allegation the more cogent is the evidence required to overcome the unlikelihood of what is alleged and thus to prove it' ..." in re Minors (above) at 586E-F, per Lord Nicholls of Birkenhead.
63. I have been very careful to keep this in the forefront of my mind when considering the allegations and evidence against each of the Officers.    My scrutiny of the evidence has indeed been strict.  

The case against Avilano Alves

Personal details and examination history
64. Avilano Alves was born on 12th December 1968.  He is an Indian citizen.  His last-known address is H. No.510, Gavona, Salcette, Goa, India 403 717.

65. Mr. Alves initially applied for entry in the UK certificate structure as a Class IV Engineer (now EOOW) in February 1997 but was rejected because his training and experience did not meet MCA requirements.  He later applied to enter the certificate structure at Second Engineer level and was permitted to do so because he now held a Singaporean Class V Certificate of Competency issued in May 1997.  This was recognised by the MCA as equivalent to the UK EOOW.
66. Mr. Alves studied for his Second Engineer’s exams at South Tyneside College.  He took all of his papers at that college.  By the end of 2001 he had passed all of his examinations, although he had twice to retake the two Engineering Knowledge papers and the Applied Mechanics paper.  He retook his final paper, Applied Mechanics, on 11th December 2001.  This was the only paper that he sat in the diet of December 2001.  Mr. Alves had taken and passed his Electrotechnology examination in March 2001 and his Mathematics examination in July 2001, achieving marks of 71 and 85 respectively.

67. On 14th February 2002 Mr. Alves was awarded a Second Engineer III/2 Certificate of Competency No.CoC0022976.  The Certificate expires on 31st December 2006, unless revalidated.
Investigations into Mr. Alves

68. The Seafarer’s Standards section of the MCA launched an investigation into the authorship of Ishtiyak Modak’s examination papers following the discovery that he had not himself written the answers to all but one of the papers in which he had been successful.  Mr. John McNab and Mrs. Gill McNab were contracted in by the MCA to examine all of the examination workbooks written during the period when Ishtiyak Modak was studying for and taking his examinations in the UK and to compare the handwriting in those workbooks with the handwriting in the Ishtiyak Modak workbooks.  This review identified possible similarities between the handwriting in Mr. Alves’ papers and the handwriting in the answers to IM 11 (Mathematics) and IM 12 (Electro-technology).  They explained their findings to Captain Phillips on 12th December 2003.
69. Captain Phillips arranged for IM 11 and IM 12 to be submitted to Mr. Frits Cohen, together with Mr. Alves’ own Electrotechnology workbook (“AA 6”).  In a report dated 12th February 2004 Mr. Cohen concluded that 
“… based on the Balance of Probabilities, there is a preponderance of Probabilities OVER Possibilities that these writings originated from the same hand …”.  

He identified a number of characteristic features of the handwriting, although observed that the handwriting in IM 11 and IM 12 was slightly larger than that in AA 6 (also confusingly referred to as AA 4).

70. Following receipt of Mr. Cohen’s report Captain Phillips wrote a letter to Mr. Alves dated 22nd March 2004 in which he advised him of the examination discrepancies and invited him to attend an interview under caution.  Shortly afterwards Captain Phillips received a letter from an Indian lawyer, Mr. Kalmalkant Pai, in which he stated that he was acting for Mr. Alves, who was willing to assist but was unable to return to the UK.  He said that Mr. Alves had no knowledge of any exam discrepancies.  Captain Phillips then sent two letters to Mr. Pai in which he put questions to Mr. Alves under caution.  He did not reply to these.  Then, in a letter dated 2nd June 2004, Mr. Pai advised that he had lost contact with Mr. Alves and that he was therefore unable to provide any further assistance.  Further attempts to contact Mr. Alves were unsuccessful.

71. Nothing further was heard of Mr. Alves until a letter dated 10th January 2005 was received by the MCA in which Mr. Alves requested the MCA to send him an application form for his Chief Engineer’s exams.  The letter gave the address that I have referred to above. 

72. On 17th February 2005 (erroneously dated 17th January) Captain Phillips wrote a letter to Mr. Alves in which he asked a number of questions under caution.  He also asked Mr. Alves to copy, in his own handwriting, a typewritten text that was provided to him.  This text was made up of passages and words in IM 11 and IM 12.   A reply was received on 8th April 2005 under cover of a signed typewritten letter dated 20th March 2005.  The questions had been answered and the text had been copied out in manuscript and signed.  Mr. Alves confirmed that he knew Ishtiyak Modak.  He said that he had been in Glasgow on 13th December 2001, the date upon which IM and IM 12 were taken.  He denied, however, acting as a substitute for anyone during an exam for a UK Certificate of Competency or having ever answered examination questions for another person whilst an examination was in progress.  In his covering letter he said that “I would also like to mention that I have a very simple handwriting and can coincide with a number of person’s handwriting”.
73. The MCA then wrote to Glasgow College of Nautical Studies, and were advised by the Acting Deputy Principal that Mr. Alves had undertaken distance learning courses for Class 1 Electrotechnology and Naval Architecture and had completed the work in December 2001.  He had sat and failed the Class 1 naval architecture examination in Glasgow during December 2001.  Mr. Christie checked the records at South Tyneside College and concluded from the records available that there was no evidence that Mr. Alves had attended that college on 13th December 2001.

The Report of Ms. Caramiello

74. The MCA then sent the papers to a further handwriting expert, Ms. Karen Caramiello MSc.  Ms. Caramiello received 14 workbooks (AA 1-14) that had been completed under the name of Mr. Alves, the manuscript text that Mr. Alves had supplied at the request of the MCA, and IM 11, IM 12 and IM 23 (the paper known to be in Ishtiyak Modak’s hand).  It was considered appropriate to seek the opinion of a further independent handwriting expert in circumstances where Mr. Cohen had been involved in the investigative process against Ishtiyak Modak and the Officers.
75. Ms. Caramiello prepared a report dated 10th May 2005 in which she concluded:-

(1) That there was moderate support for the view that the handwriting in the manuscript text supplied by Mr. Alves was not the same as that in AA 1-14.

(2) That there were many similarities and no differences of significance between the handwriting in IM 11 and IM 12 and the writing in the answers recorded in AA1-14.   

(3) That, due to the nature of the questioned writings, she was unable to exclude completely the possibility that the specimen and questioned writings match coincidentally and that consequentially she was unable to give a categorical opinion of authorship regarding this writing.   Nevertheless, there was very strong support for the view that the writer of AA 1-14 also completed the answers in IM 11 and IM 12.
Service of the Notice of Inquiry
76. The Notice of Inquiry was signed and issued on 14th October 2005.  
77. On 17th October 2005 Captain Phillips sent the Notice of Inquiry to Mr. Alves’ Goan address by “International Signed For” service.  This is the international equivalent of our recorded delivery system.  Items are signed for by the recipient.  If an item is not delivered it is returned to the sender.  The Notice was not returned to the MCA.  On 17th October 2005 Captain Phillips had also forwarded a copy of the Notice to the British Deputy High Commission in Mumbai.  The Consular Registrar, Mahesh Uchil, posted the Notice by Registered Mail on 3rd November 2005.  Any item of post which remains undelivered for one month is returned to the sender.  On 14th December 2005 the Consular Manager confirmed that the Notice had not been returned to the Commission.  On 25th October 2005 a further copy of the Notice was sent to Mr. Alves via Corporate Express Courier under shipment number 3024709.   This courier service is used by the Seafarers Standards section of the MCA to deliver documents to India.  It provides a  web-based tracking system.  This was checked by Captain Phillips on 4th November 2005.  It showed that the documents had been delivered.  
78. Captain Phillips gave a written statement dated 8th December 2005 in which he set out all of the above, which he also confirmed to me in his oral evidence on oath.  I was also shown full supporting documentation.  I accept the evidence which was given.

79. On 19th December 2005 following the directions which I made on 16th December 2005, a further copy of the Notice, together with the order for directions and the evidence in the case, was served at Mr. Alves’ address by Corporate Express Courier.

80. I was, and remain, satisfied that service of the Notice of Inquiry complied with the requirements of Rule 4(1), and that the Secretary of State through the MCA had exercised reasonable diligence in taking steps to effect service.
Expert evidence at the hearing

81. Mr. Cohen gave his evidence on day 1 of the hearing and Ms. Caramiello gave hers on Day 2.  They were both impressive witnesses, and I was left in no doubt as to their expertise.  Their evidence was objective and fair and they were well aware of, and fully discharged, their duties as independent experts.  Originals of all of the workbooks were available at the hearing.  I am satisfied that AA 1-14 were all genuine and were completed by Mr. Alves.
82. Mr. Cohen explained how his task was to see whether there were any characteristic similarities and noteworthy dissimilarities between the samples of handwriting submitted to him.  He also looked at the layout of the words on the pages and spacing.  Having described, with examples, the handwriting of Ishtiyak Modak he demonstrated how this differed from the handwriting in the challenged workbooks.  He then took me through AA 6 (aka AA 4) and IM 11 and 12, identifying a number of characteristic similarities, which he also helpfully listed on a single sheet.  He explained how he had reached the conclusion that Mr. Alves had probably written the answers in IM 11 and IM 12.   He told me that he would not be prepared to go as far as to say that it was “highly probable” that Mr. Alves had written those answers.  Mr. Cohen defines “highly probable” in this context as meaning “beyond all reasonable doubt” ie. that he was able to discount the possibility that another writer had written those answers.  
83. Ms. Caramiello had the further advantage over Mr. Cohen of examining 14 scripts that had been written by Mr. Alves.  She gave a slide presentation in which she identified the peculiar similarities that she had identified in the handwriting in AA 1-14 and IM 11 and 12.  She pointed to a number of similarities in the letters, symbols and figures.  There were no differences of significance.  She uses a nine-point scale to express the results of a handwriting comparison, and concluded that the comparison between AA 1-14 and IM 11 was on scale 2: ie that there was “very strong support that the entries are of common authorship”.   When I asked her how this translated into percentage terms, she told me that Scale 2 represented a probability of 90-95%.
84. During the course of the hearing Mr. Friswell noticed and pointed out very close similarities between mathematical workings in IM 11 and AA 9.   There was an apparently close correspondence between the layout of the workings and the particular way in which the candidate in both papers had approached the calculations.
85. In the case of both IM 11 and IM 12 someone had written question numbers (eg “(Q8)”) at top of each page that were not in the same hand, or ink, as the answers.  These looked to have been written in the same ink as the front page of the workbooks and to be in Ishtiyak Modak’s handwriting.

Findings

86. Having carefully reviewed all the evidence both for and against Mr. Alves, I consider that there is cogent and compelling evidence that he did write the answers in IM 11 and IM 12.  I find that the Secretary of State has satisfied the required standard of proof and shown to my satisfaction that Mr. Alves acted fraudulently in completing Ishtiyak Modak’s papers for him.  This is misconduct of the most serious kind.  
87. It is further alleged against Mr. Alves that he sought to mislead the MCA by providing a false sample of his handwriting under cover of his letter of 20th March 2005.  As recorded above, Ms. Caramiello concluded that there was moderate support for the view that the handwriting in this sample was not that of Mr. Alves.  The Notice of Inquiry (paragraph 34) asserts that it is “tolerably clear” that Mr Alves “in an attempt to avoid detection, procured another person to complete the sample for him”.   This is a serious allegation of fraud and of attempting to pervert the course of justice.  I do not consider the evidence sufficiently cogent and compelling to support this allegation to the required standard.  

The case against Tahir Malik Mahmood

Personal details and examination history

88. Tahir Malik Mahmood (also known as Tahir Mahmood Malik) was born on 2nd August 1976.  He is a citizen of Pakistan.  His last-known addresses were 208 Armstrong Road, Benwell, Newcastle upon Tyne and/or the offices of Flender, Leaman & Associates, 213 South Fredericks Street, South Shields.  
89. Mr. Mahmood applied for entry in the UK certificate structure at Second Engineer level as the holder of a Singaporean Class V Certificate of Competency issued in October 1998.  This is recognised by the MCA as equivalent to the UK EOOW.

90. Mr. Mahmood studied for his Second Engineer’s exams at South Tyneside College in 2000 and 2001.  He took all of his papers at that college between October 2000 and March 2001.  He passed his Engineering Knowledge papers in March 2001, achieving 58 marks in the General paper and 56 marks in the Motor paper.  
91. On 4th July 2001 Mr. Mahmood was awarded a Second Engineer III/2 Certificate of Competency No.CoC0012136.  This Certificate expires on 28th June 2006, unless revalidated.

92. Mr. Mahmood then sat three Chief Engineer’s exams at Glasgow College of Nautical Studies.  These were Applied Heat (22nd October 2001), Electrotechnology (21st March 2002) and Naval Architecture (22nd March 2003).

Investigations into Mr. Mahmood
93. The Seafarer’s Standards section of the MCA launched an investigation into the authorship of Ishtiyak Modak’s examination papers following the discovery that he had not himself written the answers to all but one of the papers in which he had been successful.  Mr. John McNab and Mrs. Gill McNab were contracted in by the MCA to examine all of the examination workbooks written during the period when Ishtiyak Modak was studying for and taking his examinations in the UK and to compare the handwriting in those workbooks with the handwriting in the Ishtiyak Modak workbooks.  This review identified possible similarities between the handwriting in Mr. Mahmood’s papers and the handwriting in the answers to IM 15 (EK General) and IM 16 (EK Motor).  They explained their findings to Captain Phillips on 12th December 2003.

94. Captain Phillips arranged for IM 15 and IM 16 to be submitted to Mr. Frits Cohen, together with one of Mr. Mahmood’s own papers (“TMM 6”).  In a report dated 12th February 2004 Mr. Cohen concluded that 
“… The handwriting similarities … are such that they originated, in my opinion, from the same hand, the hand of TMM.  Degree of certainty on the Balance of Probabilities: Highly Probable, to such an extent that the possibility of another writer can be discarded …”.   
He identified a number of characteristic features of the handwriting, as well as obvious vertical “rivers of white” separating the words (which displayed a subconscious tabulation tendency), and the use of identical phrases (which facilitated handwriting comparison).   
95. Following receipt of Mr. Cohen’s report Captain Phillips wrote a letter to Mr. Mahmood on 22nd March 2004 in which he advised him of the examination discrepancies and invited him to attend an interview under caution.  He eventually made contact with Mr. Mahmood in May 2004 and an interview was arranged for 8th July 2002.  The interview, which was in two parts, was conducted by Captain Phillips and Captain Marsh of the MCA and was given under caution.  The interview, which took place in the Exam Room at the Tyne Marine Office, was recorded and a transcript was prepared (“ROTI”).   Mr. Mahmood was reminded of his right to have legal advice.   During the course of the interview he was shown eight examination papers which he had completed in his own name, together with IM 15 and IM 16.  He acknowledged authorship of the former, but denied authorship of the latter.  He accepted that the handwriting in those workbooks was very similar to his own.   Mr. Mahmood said that he had known and studied with Ishtiyak Modak (and also Avilano Alves and Pervez Modak).  He denied having assisted Ishtiyak Modak with IM 15 and IM 16.  He gave his address as 208 Armstrong Road, Benwell, Newcastle (“Benwell”).
96. During a break in the interview Mr. Mahmood agreed to provide an example of his handwriting.  He was asked to copy from a typed text which contained extracts from the answers in IM 15, together with a list of words that had been used in both IM 15.  He duly performed the test, which had been set by Mr. Cohen.  He signed and dated each page of his work.
97. Following the interview Mr Cohen examined the handwriting that had been provided by Mr. Mahmood in the test.  In a report dated 16th August 2004 Mr. Cohen concluded “beyond reasonable doubt” that this handwriting was the same as that in IM 15, and that IM 15 therefore originated from the hand of Mr. Mahmood.
98. Captain Phillips then telephoned Mr. Mahmood on 19th August 2004 to advise him of Mr. Cohen’s conclusions.  Mr. Mahmood was advised that the conversation was being recorded.  He was cautioned.  He again denied having written the answers in IM 15 and IM 16.  He told Captain Phillips that he would contact him upon his return to the UK.  He never did so, and did not respond to any further correspondence from Captain Phillips.
99. Mr. Christie has checked the records available at South Tyneside College and has found no evidence that Mr. Alves had attended the college on 18th and 19th March 2002.

The Report of Ms. Caramiello

100. On 10th March 2005 the MCA sent the papers to a further handwriting expert, Ms Karen Caramiello MSc.  Ms. Caramiello received 12 workbooks (TMM 1-12) that had been completed under the name of Mr. Mahmood, the manuscript text that Mr. Mahmood had supplied on 8th July 2004, IM 15 and IM 16.  It was considered appropriate to seek the opinion of a further independent handwriting expert in circumstances where Mr. Cohen had been involved in the investigative process against Ishtiyak Modak and the Officers.
101. Ms. Caramiello prepared a report dated 24th March in which she concluded:-

(1) That there were many similarities and no differences of significance between the handwriting in IM 15 and IM 16, the specimen text and the writing in the answers recorded in TMM 1-12 and that a coincidental match can be safely excluded.  

(2) There was “conclusive evidence” that Mr. Mahmood had completed IM 15 and IM 16.  
Service of the Notice of Inquiry

102. The Notice of Inquiry was signed and issued on 14th October 2005.  
103. Mr. Mahmood was issued with a Work Permit on 22nd March 2004 at which time his address was said to be 15 Asher Street, Gateshead, Tyne & Wear.  This permitted him to work for Fle(a)nder Leaman & Associates, of 213 South Frederick Street, South Shields, Tyne & Wear for a period of 60 months.  
104. Captain Phillips employed a self-employed investigator and process server to serve the Notice on Mr. Mahmood in circumstances where he had received no response to earlier letters sent by him.  The process server, Mr. Moffatt (a former policeman), attempted on several occasions to serve the Notice at a number of different addresses obtained by Captain Phillips (although these did not include the Benwell address referred to above).   An occupant of 15 Asher Street, Gateshead said that she had lived in those premises for 18 months and did not know Mr. Mahmood, although she did occasionally receive mail that was addressed to him.  No one was found at the Flender Leaman address.  On 21st November 2005 Mr. Moffatt posted the Notice of Inquiry through the letterbox of those premises.  It was not returned to him.

105. Captain Phillips spoke on two occasions to someone who responded to calls to the Flender Leaman telephone number.  They confirmed their address and knowledge of Mr. Mahmood and said that they would get him to call Captain Phillips.  He never did.
106. On 12th December 2005 Ms Duff sent a copy of the Notice of Inquiry to Mr. Mahmood at the Benwell address (this having been the last known address notified to the MCA on 8th August 2004).  On 15th December 2005 she also delivered a further copy of this Notice by hand.  The house appeared to be lived in, although there was no one at home at the time.  She put the Notice through the letter box.   On 20th December 2005, revised copies of the Notice (showing Mr. Mahmood’s address as Benwell) were sent by Ms Duff by first class recorded delivery to the Benwell and Flender Leaman addresses.  On 22nd December the Notice posted to Benwell was returned to Ms Duff, unopened, and marked “addressee has gone away”.  On 28th December the Notice sent to Benwell on 12th December was returned to Ms. Duff, unopened, and marked “not called for”.  
107. On 19th December 2005 further copies of the Notice together my order for directions and copies of the MCA’s evidence, were sent by the MCA to Benwell and Flender Leaman’s address.  Both parcels were subsequently returned.  The Benwell parcel had been opened.  It was marked “refused”.  The Flender Leaman parcel was returned intact, and marked “not called for”.   

108. Captain Phillips gave a written statement dated 10th February 2005 in which he set out all of the above.  Ms Duff made a witness statement dated 15th December 2005.   They both confirmed their evidence orally and showed me full supporting documentation.  I accept the evidence which was given.

109. I was, and remain, satisfied that service of the Notice of Inquiry complied with the requirements of Rule 4(1), and that the Secretary of State through the MCA had exercised reasonable diligence in taking steps to effect service.

Expert evidence at the hearing

110. Mr. Cohen gave his evidence on day 1 of the hearing and Ms. Caramiello gave hers on Day 2.  They were both impressive witnesses, and I was left in no doubt as to their expertise.  Their evidence was objective and fair and they were well aware of, and fully discharged, their duties as independent experts.  Originals of all of the workbooks were available at the hearing.  I am satisfied that TMM 1-12 are all genuine and were completed by Mr. Mahmood.
111. Mr. Cohen explained how his task was to see whether there were any characteristic similarities and noteworthy dissimilarities between the samples of handwriting submitted to him.  He also looked at the layout of the words on the pages and spacing.  Having described, with examples, the handwriting of Ishtiyak Modak he demonstrated how this differed from the handwriting in the challenged workbooks.  He then took me through TMM 6 and IM 15 and 16, identifying a number of characteristic similarities.  He explained how he had reached the conclusion that Mr. Mahmood had probably written the answers in IM 15 and IM 16.   He told me that it was “highly probable”, by which he meant that it was a “near certainty”, or “beyond all reasonable doubt”, that Mr. Mahmood had written those answers.  
112. Ms. Caramiello had the further advantage over Mr. Cohen of examining 12 scripts that had been written by Mr. Mahmood.  She gave a slide presentation in which she identified the peculiar similarities that she had identified in the handwriting in TMM 1-12 and IM 15 and 16.  She pointed to a number of similarities in the letters, symbols and figures.  There were no differences of significance.  She uses a nine-point scale to express the results of a handwriting comparison, and concluded that the comparison between TMM 1-12 and IM 15 and IM 16 was on scale 1: ie that there was “conclusive evidence that the entries are of common authorship”.  When I asked her how this translated into percentage terms, she told me that Scale 1 represents a probability of 100%.

Findings

113. Having carefully reviewed all of the evidence both for and against Mr. Mahmood, I consider that there is cogent and compelling evidence that he did write the answers in IM 15 and IM 16.  I find that the Secretary of State has satisfied the appropriate standard of proof and demonstrated to my satisfaction that Mr. Mahmood acted fraudulently.  This is misconduct of the most serious kind.  

114. It is further alleged against Mr. Mahmood that he had seriously misconducted himself by persisting “in attempting to maintain his deception by lying to investigators”.   I find that he did lie to the MCA investigators when he denied his involvement.  This is highly regrettable.  I am not convinced, however, that it was appropriate to raise a further charge against Mr. Mahmood for failing to own up to his earlier act of misconduct.  It seems to me that his continued denial of the misconduct is relevant, if at all, to the level of any penalty that I might be minded to impose.  

The case against Pervez Rafique Modak


Personal details and examination history

115. Pervez Rafique Modak was born on 22nd June 1968.  He is an Indian citizen.  His address is Troika Apt B-51, Lokhandwala Complex, Andheri West, Mumbai, India, 400053.  
116. Mr. Modak applied to enter the UK certificate structure at Second Engineer level on the basis that he held an Indian Class IV Certificate of Competency issued on November 1997.  This is recognised as equivalent to the UK EOOW.

117. Mr. Modak studied for his Second Engineer’s exams at South Tyneside College.  He took all of his papers at that college between December 2001 and July 2002.  He took his Naval Architecture paper (“PRM 3”) on 14th December 2001, achieving a mark of 61.    
118. On 18th September 2002 Mr. Modak was awarded a Second Engineer III/2 Certificate of Competency No.0027975.  The Certificate expires on 31st July 2007, unless revalidated.

Investigations into Mr. Modak
119. The Seafarer’s Standards section of the MCA launched an investigation into the authorship of Ishtiyak Modak’s examination papers following the discovery that he had not himself written the answers to all but one of the papers in which he had been successful.  Mr. John McNab and Mrs. Gill McNab were contracted in by the MCA to examine all of the examination workbooks written during the period when Ishtiyak Modak was studying for and taking his examinations in the UK and to compare the handwriting in those workbooks with the handwriting in the Ishtiyak Modak workbooks.  This review identified possible similarities between the handwriting in Mr. Pervez Modak’s papers and the handwriting in the answers to IM 19 (Naval Architecture), in which Ishtiyak Modak was awarded a mark of 63%.   They explained their findings to Captain Phillips on 12th December 2003.

120. Captain Phillips arranged for IM 19 to be submitted to Mr. Frits Cohen, together with Mr. Modak’s EK Motor paper (referred to variously as PRM 5 and PRM 6).  In a report dated 12th February 2004 Mr. Cohen concluded that 

“… The similarities are overwhelming … In my opinion it is on the Balance of Probabilities Highly Probable that the I. Modak writings originated from the PRM hand …”  

He identified a number of characteristic features of the handwriting, and similarities in slant, the angle of writing in relation to the baseline, and the distance between words.
121. Following receipt of Mr. Cohen’s report Captain Phillips wrote a letter to Mr. Modak dated 22nd March 2004 in which he advised him of the examination discrepancies and invited him to attend an interview under caution.  Mr. Modak telephoned him on 29th March 2004.  He advised Captain Phillips that he could not assist with his enquiries as he had been at South Shields at the time.  He said that he had been “aware of problems in Glasgow”.  Later in the same conversation, after he had been told that Captain Phillips was being assisted by a handwriting expert, he said that he had been in India in July 2002 as his wife had been pregnant.  Captain Phillips also understood him to say that he was related to Ishtiyak Modak.

122. On 23rd April 2004 Captain Phillips sent a letter to Mr. Modak in which he enclosed a questionnaire that Mr., Modak was invited to answer under caution.   Mr. Modak responded in manuscript on 19th May 2004.  He advised that in July 2002 he had been studying at South Shields for his Second Engineer exams, and that he was at South Shields on 12th July 2002.  He said that he had planned to take some Chief Engineer’s Long Distance Course exams in Glasgow in July 2002 but did not attend because of insufficient time.  He denied acting as a substitute for another candidate or answering questions for another person while an exam was in progress.  He said that he knew Ishtiyak Modak and that they both came from the same “native place” in India. They were not, however, relatives.  He was willing to provide a sample of his handwriting.  
123. On 21st May 2004 Captain Phillips wrote again to Mr. Modak and asked him, under caution, to copy the text that was enclosed with the letter.  Mr. Modak replied on 14th June 2004, and enclosed the requested samples of his handwriting, which were signed and dated 14th June.  He spoke to Captain Phillips on 5th July 2004, and was told that the handwriting test was going to be sent to an expert.  He advised Captain Phillips that he was off to sea for 6 months.

124. On 16th August 2004 Mr. Cohen reported on the handwriting sample provided by Mr. Modak.  He compared it with IM 19.  He concluded that the test writing exhibited close similarity to IM 19 and that IM 19 

“… originated from the hand of P.R Modak and not from I. Modak. Degree of Certainty, based on the Balance of Probabilities: Highly Probable. The similarities in construction, proportions, shapes, use of space and fluency are such that the possibility of another hand being involved can be discarded …”
125. On 18th August 2004 Captain Phillips wrote to Mr. Modak in order to advise him that the handwriting expert had reported in the terms set out in the previous paragraph.  He further informed Mr. Modak that South Tyneside College had no record of his being present at the college on 12th July 2002 and that Glasgow College had advised that Mr. Modak was booked to attend a Naval Architecture exam in July 2002 but had failed to attend.  Captain Phillips asked some further questions under caution, effectively inviting Mr. Modak to admit that he had been responsible for answering IM 19.  Mr. Modak responded by fax on 1st September 2004, stating that he was surprised by the findings and asking for copies of the expert’s report and the materials upon which it had been based.  Captain Phillips replied on the following day, declining to provide the materials but repeating the conclusions of Mr. Cohen and identifying the material with which he had been provided.  On 9th September 2004 Mr. Modak replied to the questions under caution, and “honestly refuted” all of the allegations that had been made.  By a letter dated 8th September 2004 Advocate Mihir Desai wrote to Captain Phillips on Mr. Modak’s behalf, asking for the documents that had been requested by Mr. Modak.  He repeated that request in a letter dated 30th September 2004.  Captain Phillips responded on 8th October 2004, and informed Advocate Desai that his investigations involved Mr. Modak and two others, and that he would be completing a report and forwarding it to his principals for a decision on any action to be taken.
The Report of Ms. Caramiello
126. Nothing further happened with regard to the investigations against Mr. Modak until March 2005, when the papers were sent to a further handwriting expert, Ms. Karen Caramiello MSc.  Ms. Caramiello received 5 workbooks (PMM 1-5) that had been completed under the name of Mr. Modak, the manuscript text that Mr. Modak had supplied at the request of the MCA, and IM 19.  It was considered appropriate to seek the opinion of a further independent handwriting expert in circumstances where Mr. Cohen had been involved in the investigative process against Ishtiyak Modak and the Officers.

127. Ms. Caramiello prepared a report dated 24th March 2005 in which she concluded:-

(1) That in the case of the questioned writing in IM 19, the writing was simple in style and consists mostly of figures.  She was therefore unable to exclude completely the possibility that the specimen and questioned writings match coincidentally and, therefore, to give a categorical opinion of authorship regarding this writing.

(2) There was very strong support for the view that Mr. Modak completed the answers in IM 19.

She confirmed her conclusions in a further brief report dated 7th April 2005.

Service of the Notice of Inquiry

128. The Notice of Inquiry was signed and issued on 14th October 2005.  It was sent by Captain Phillips to Mr. Modak’s Mumbai address by “International Signed For” service and was also forwarded to the Mumbai High Commission for service by Indian registered mail.  It was also delivered to the Mumbai address by Corporate Express Couriers.  On 25th October 2005 Captain Phillips faxed Advocate Desai and asked him whether he had instructions to accept service on behalf of Mr. Modak.  Advocate Desai responded on 11th November 2005, advising that he did have instructions to accept service of proceedings.  On 13th December 2005 Ms Duff wrote an email to Advocate Desai in which she asked him whether either he or Mr. Modak were going to present at the directions’ hearing on 16th December and, if not, whether they wished her to convey any representations at that hearing.  Again there was no response.

129. On 19th December 2005, following the directions which I made on 16th December 2005, a further copy of the Notice, together with the order for directions and the evidence in the case, was served upon Mr. Desai by Corporate Express Courier.

Defence Case Statement

130. Mr. Modak served a signed Defence Statement under cover of a letter dated 15th January 2006 from Advocate Desai.  

131. In his Defence Statement Mr. Modak stated the following

(1) He was at South Shields on 12th July 2002.

(2) He knew Ishtiyak Modak.  They hailed from the same native place in India but they were not related.

(3) He denied the allegations that he impersonated Ishtiyak Modak or sat for an examination in his place.

(4) He admitted that Ishtiyak Modak had approached him and that he had written down some answers for him to use as study material.  He had not, however entered the examination hall and nor was he ever aware that the answers were likely to be misused.  At the relevant time he was in South Shields.

(5) He was unable to attend the inquiry in person due to financial constraints and distance.

(6) He was only a victim of circumstance and should be totally exonerated.
(7) Without prejudice to the above and while maintaining his total innocence, if found guilty he should not be seriously punished.

Expert evidence at the hearing

132. Mr. Cohen gave his evidence on day 1 of the hearing and Ms. Caramiello gave hers on Day 2.  They were both impressive witnesses, and I was left in no doubt as to their expertise.  Their evidence was objective and fair.  They were well aware of, and fully discharged, their duties as independent experts.  Originals of all of the workbooks were available at the hearing.  I am satisfied that PMM1 1-5 are all genuine and that they were completed by Mr. Modak.
133. Mr. Cohen explained how his task was to see whether there were any characteristic similarities and noteworthy dissimilarities between the samples of handwriting submitted to him.  He also looked at the layout of the words on the pages and spacing.  Having described, with examples, the handwriting of Ishtiyak Modak he demonstrated how this differed from the handwriting in the challenged workbooks.  He then took me through PRM 5 and IM 19, upon which he had ringed a number of characteristic similarities.  He explained how he had reached the conclusion that it was highly probable that Mr. Modak had written the answers in IM 19.  Mr. Cohen defines “highly probable” in this context as meaning “beyond all reasonable doubt” ie. that he was able to discount the possibility that another writer had written those answers.  Advocate Desai submits in his further representations that “… it is not understood how Mr. Cohen defines “highly probable” as meaning “beyond all reasonable doubt” ...”   I specifically asked Mr. Cohen about his terminology at the hearing because I was concerned to understand the meaning of definitions that he used.   He is not a lawyer and he uses a scale of probability of his own devising.    
134. Ms. Caramiello had the further advantage over Mr. Cohen of examining 5 scripts that had been written by Mr. Modak.  She gave a slide presentation in which she identified the peculiar similarities that she had identified in the handwriting in PRM 1-5 and IM 19.  She pointed to a number of similarities in the letters and figures.  There were no differences of significance.  She uses a nine-point scale to express the results of a handwriting comparison, and concluded that the comparison between PRM 1-5 and IM 19 was on scale 2: ie that there was “very strong support that the entries are of common authorship”.  When I asked her how this translated into percentage terms, she told me that Scale 2 represented a probability of 90-95%.  
135. I should also mention that Mr. Friswell observed and referred at the hearing to the particular way in which the density symbol and efficiency symbol had been written in both IM 19 and PRM 3.   They were apparently identical in each.  
Findings

136. Having carefully considered all the evidence both for and against Mr. Modak, I consider that there is cogent and compelling evidence that he did write the answers in IM 19.  Advocate Desai submits in his further representations that it would be contrary to the evidence on record to find that Mr. Modak was the author of these answers given the conclusions of Mr. Cohen and Ms Caramiello.   I do not agree.  One of the experts (Mr. Cohen) was certain that he was the author, and the other (Ms Caramiello) was 90-95% sure.   These findings, which I accept, are more than sufficient to satisfy the high civil standard of proof that is applicable in this case.     
137. Although Mr. Modak concedes that he provided some answers for Ishtiyak Modak for use as study material, he says that these were not intended for use in the examination hall and that he was in fact in South Shields at the time.  I am unable to accept this explanation.  Mr. Christie has examined the records at South Tyneside College, and could find no positive evidence of Mr. Modak’s presence there on 12th July 2002.  Mr. Modak had in fact been enrolled to take his Class 1 Naval Architecture paper at Glasgow College on 12th July 2002.  Most importantly, however, the answers given in IM 19 were answers that responded to the specific questions that had been set in the examination sat on 12th July – not to questions set in some earlier examination.  It is simply not credible that Ishtiyak Modak would have been able to smuggle an already completed workbook into the examination which coincidentally managed to answer 5 of the previously unseen questions in that paper (and also to number those questions correctly).  I consider that Ishtiyak Modak probably smuggled the questions out of the examination room during the course of the exam.  Mr. Modak then answered them outside that room before the workbook was smuggled back into the room shortly before the end of the examination.
138. Advocate Desai has submitted in his further representations that Pervez Rafique Modak was only charged by the MCA with impersonating Ishtiyak Modak in the examination hall, and that it is not therefore open to me to find that he completed the answers outside the examination room.  I reject this argument.   The MCA did not charge Pervez Rafique Modak with impersonating Ishtiyak Modak in the examination room.   They charged him with fraudulently completing IM 19 (see paragraph 36 of the Notice of Inquiry).    It was made quite clear both in the Notice of Inquiry (paragraph 38) and at the hearing before me that MCA were not in a position to say conclusively how scripts completed by Pervez Rafique Modak were submitted in the name of Ishtiyak Modak.
139. I find that the Secretary of State has satisfied the required standard of proof and shown to my satisfaction that Mr. Modak acted fraudulently in completing one of Ishtiyak Modak’s papers for him.  This is misconduct of the most serious kind.  
140. It is further alleged against Mr. Modak that he had seriously misconducted himself by persisting “in attempting to maintain his deception by lying to investigators”.   I find that he did lie to the MCA investigators when he denied his involvement.  This is highly regrettable.  I am not convinced, however, that it was appropriate to raise a further charge against Mr. Modak for failing to own up to his earlier act of misconduct.  It seems to me that his continued denial of the misconduct is relevant, if at all, to the level of any penalty that I might be minded to impose.


Rulings


General observations

141. The MCA Certificate of Competency is a valuable and much prized qualification in the maritime world.  Mariners from all of the world come to the UK to study in our colleges in preparation for the oral and written examinations that need to be passed if a Certificate of Competency is to be awarded.  They invest considerable time and money in preparing for these examinations.  Only the most able and most diligent candidates can and should succeed.  
142. All candidates are entitled to expect that the examination system will be scrupulously fair.  They are entitled to expect that it will not be open to abuse by dishonest candidates and those who assist them, and that those who do not have the ability to pass the exams will not pass.  Prospective employers are entitled to take an MCA Certificate of Competency at its face value.  They are also entitled to assume that the men and women who have obtained a Certificate are officers of integrity.  
143. The integrity of the exam system is important for another reason.  Officers have a vitally important role to play in ensuring the safety of life and property at sea through the safe and proper operation and maintenance of the increasingly sophisticated ships in which they serve, and the implementation of increasingly complex systems of on-board ship management.  There is a real risk that safety will be compromised if those who are incapable of achieving the necessary qualifications to become senior officers are nevertheless able to procure a certificate through the dishonesty of themselves and others.  
Avilano Alves

144. I have found that Mr. Alves fraudulently completed the answers in IM 11 and IM 12.  He thereby enabled Ishtiyak Modak to pass examinations that he would, on all of the evidence, have had no prospect of passing on his own.  This, as stated above, was  misconduct of the most serious kind.
145. I have taken everything that could possibly be said on behalf of Mr. Alves into account in deciding what sanction to impose.  I have assumed in his favour that he is a competent officer, that he is otherwise of good character, and that there are those who depend upon him.  This notwithstanding, I consider that there can be no place in the UK Merchant Navy for those who are found knowingly to have participated in a dishonest abuse of the examination system.   The only appropriate sanction in this case is cancellation of Mr. Alves’ Certificate of Competency.  
146. I order that the Certificate of Avilano Alves be cancelled forthwith.   I further recommend that he should not be permitted to apply to resit any examinations leading to a UK Certificate of Competency for a period of five years from the date of this ruling.
Tahir Malik Mahmood

147. I have found that Mr. Mahmood fraudulently completed the answers in IM 15 and IM 16.  He thereby enabled Ishtiyak Modak to pass examinations that he would, on all of the evidence, have had no prospect of passing on his own.  This, as stated above, was  misconduct of the most serious kind.

148. I have taken everything that could possibly be said on behalf of Mr. Mahmood into account in deciding what sanction to impose.  I have assumed in his favour that he is a competent officer, that he is otherwise of good character, and that there are others who depend upon him.  This notwithstanding, I consider that there can be no place in the UK Merchant Navy for those who are found knowingly to have participated in a dishonest abuse of the examination system.  The only appropriate sanction in this case is cancellation of Mr. Mahmood’s Certificate of Competency.    
149. I order that the Certificate of Tahir Malik Mahmood be cancelled forthwith.  I further recommend that he should not be permitted to apply to resit any examinations leading to a UK Certificate of Competency for a period of five years from the date of this ruling.

Pervez Rafique Modak
150. I have found that Mr. Modak fraudulently completed the answers in IM 19.  He thereby enabled Ishtiyak Modak to pass examinations that he would, on all of the evidence, have had no prospect of passing on his own.  This, as stated above, was misconduct of the most serious kind.

151. I have taken everything that has and could possibly be said on behalf of Mr. Modak into account in deciding what sanction to impose.  I have assumed in his favour that he is a competent officer, that he is otherwise of good character, and that there are others who depend upon him.   This notwithstanding, I consider that there can be no place in the UK Merchant Navy for those who are found knowingly to have participated in a dishonest abuse of the examination system.  The only appropriate sanction in this case is cancellation of Mr. Modak’s Certificate of Competency.    
152. I order that the Certificate of Pervez Rafique Modak be cancelled forthwith.  I further recommend that he should not be permitted to apply to resit any examinations leading to a UK Certificate of Competency for a period of five years from the date of this ruling.


Concluding Remarks
153. The Inquiry was told that the examination system has been considerably tightened up since the discovery of the problems which gave rise to these Inquiries.  Standards of supervision are higher, workbooks are kept secure prior to each exam sitting and are numbered, and the checking of a candidate’s personal details is more scrupulously attended to.  It is therefore unnecessary for me to make any formal recommendations.  I simply observe that it was unfortunate indeed that the system was capable of being abused in the way that happened here.  I was surprised that a number of examiners failed to observe that the papers which they were marking had clearly been completed in two different hands.   
154. I would like to express my gratitude to Mr. Friswell for the very considerable assistance that he has given me, both during the course of the hearing and in the preparation of this Report.  He agrees without reservation with everything that is set out above.  
………………………….

LIONEL PERSEY Q.C.

“The Appointed Person”

……………………………………….

Mark Friswell

28th July 2006
Appendix 1
	Number
	Title
	Date
	Marks
	College                      Attended
	College of Examination

	IM 1
	Applied heat
	11/12/2000
	11
	South Tyneside 
	South Tyneside 

	IM 2
	EK General
	26/03/2001
	13
	South Tyneside
	South Tyneside

	IM 3
	EK Motor
	27/03/2001
	21
	South Tyneside
	South Tyneside

	IM 4
	EK General
	16/07/2001
	40
	South Tyneside
	South Tyneside

	IM 5
	EK Motor
	17/07/2001
	33
	South Tyneside
	South Tyneside

	IM 6
	EK Motor
	23/10/2001
	11
	South Tyneside
	Glasgow

	IM 7
	Applied heat
	10/12/2001
	18
	South Tyneside
	Glasgow

	IM 8
	EK General
	10/12/2001
	0
	South Tyneside
	Glasgow

	IM 9
	EK Motor
	11/12/2001
	5
	South Tyneside
	Glasgow

	IM 10
	Engineering Drawing
	12/12/2001
	35
	South Tyneside
	Glasgow

	IM 11
	Mathematics
	13/12/2001
	64
	South Tyneside
	Glasgow

	IM 12
	Electrotech
	13/12/2001
	54
	South Tyneside
	Glasgow

	IM 13
	Naval Architecture
	14/12/2001
	41
	South Tyneside
	Glasgow

	IM 14
	Applied heat
	18/03/2002
	57
	South Tyneside
	Glasgow

	IM 15
	EK General
	18/03/2002
	72
	South Tyneside
	Glasgow

	IM 16
	EK Motor
	19/03/2002
	61
	South Tyneside
	Glasgow

	IM 17
	Engineering Drawing
	20/03/2002
	56
	South Tyneside
	Glasgow

	IM 18
	Naval Architecture
	22/03/2002
	0
	South Tyneside
	Glasgow

	IM 19
	Naval Architecture
	12/07/2002
	63
	South Tyneside
	Glasgow

	IM 20
	Applied Mechanics
	22/10/2002
	14
	South Tyneside
	Glasgow

	IM 21
	Workbook handed in with Exhibit IM20.
	22/10/2002
	 
	 
	 

	IM 22
	Applied Mechanics
	10/12/2002
	16
	South Tyneside
	Glasgow

	IM 23
	Applied Mechanics
	25/03/2003
	Unmarked 
	South Tyneside
	South Tyneside

	IM 23A
	Copy of Applied Mechanics
	Copy of 25/03/2003
	18 
	South Tyneside
	South Tyneside
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