


	[image: image1.png]mcea

Maritime and Coastguard Agency





	Bay 1/29
Spring Place

105 Commercial Road

Southampton

   SO15 1EG

   United Kingdom



	  An executive agency of the Department for Transport
 FORMDROPDOWN 

	
	Tel:

DDI:

GTN:
	+44 (0)23 8032 9100

+44 (0)23 8032 9216
1513 216


	
	
	Fax:

E-mail:
	+44 (0)23 8032 9251
Mary.martyn@mcga.gov.uk

	To all addressees on attached consultation list 
	Your ref:

Our ref:

	MS 122/006/0078


	
	            17 February 2009


Dear Sir/Madam
CONSULTATION ON PROPOSAL TO IMPLEMENT, BY MEANS OF MERCHANT SHIPPING REGULATIONS, REGULATION 2.4 OF THE ILO MARITIME LABOUR CONVENTION AND INTRODUCING A RIGHT TO TAKE A CASE UNDER THE  REGULATIONS TO AN EMPLOYMENT TRIBUNAL
Introduction

1. 
This consultation letter seeks your views on the Maritime and Coastguard Agency’s proposals for giving full effect to Regulation 2.4 of the ILO Maritime Labour Convention 2006. This requires amendments to the Merchant Shipping (Hours of Work) Regulations 2002
 (the “Hours of Work” Regulations). We also propose to take the opportunity of amending the Hours of Work Regulations to provide seafarers with a right to take a case under the Regulations to an Employment Tribunal.  

Background

3. At its 94th (Maritime) Session in February 2006 the International Labour Conference adopted the Maritime Labour Convention 2006 (MLC). The purpose of the Convention is to set global standards for the living and working conditions of seafarers. The new Convention consolidates and updates over 60 maritime labour instruments adopted by the International Labour Organization since 1920. The UK – involving maritime employers and employees representatives as well as government - played an active role in developing the Convention and fully supports the measures it contains.
2. The MLC provisions are arranged in 5 Titles, as follows: 

Title 1: Minimum requirements for seafarers to work on a ship (minimum age; medical certification; training; recruitment and placement).

Title 2 : Conditions of employment (employment agreements; wages; hours of work; annual leave; repatriation; compensation for ship's loss; manning; career development).

Title 3: Accommodation, recreational facilities, food and catering.

Title 4: Health protection, medical care, welfare and social provision (medical care on board and ashore; shipowners' liability; health and safety; welfare facilities; social security).

Title 5 : Compliance and enforcement.

The proposals in this document relate to Regulation Title 2.4 on annual leave which provides seafarers with 2.5 days’ paid leave for each month worked. In addition in accordance with guidance in the MLC and to implement a Government manifesto commitment to provide workers with annual leave to reflect public holidays, the Regulations provide for 8 days’ paid leave representing such holidays. They also implement a government commitment to introducing a right for seafarers to take a case under these Regulations to an Employment Tribunal.   

3. Existing UK annual leave provisions implement Directive 1999/63/EC. A proposed Council Directive will amend this Directive to bring it into line with the MLC and consequently UK annual leave provisions need to be amended to reflect both the amended working time directive and the MLC.  (See Annex A – Extract taken from the MLC 2006 – Title 2.4)
Summary of Proposed Amendments

4. Three specific amendments to the Merchant Shipping (Hours of Work) Regulations 2002 are proposed, as follows:

4.1 Regulation 12 of the 2002 Regulations currently provides that a seafarer is entitled to paid annual leave of at least four weeks. The proposed amendment substitutes a new regulation providing an entitlement to a minimum of 2.5 calendar days per month of employment which equates to 30 days per calendar year.   

4.2 The revised Regulation 12 also includes an entitlement to an extra 8 calendar days’ paid leave. This represents public holidays, and is in line with a government manifesto commitment and guidance in the MLC 2006.

4.3 A new Regulation 20A is introduced which provides that a seafarer may present a complaint to an employment tribunal that his employer has failed to allow him to exercise rights given under the Regulations, or has been in breach of the employer’s duties as set out in the Regulations.   

5. Taken together, the effect of the amendments outlined at 4.1 and 4.2 will be to provide a seafarer who is employed for a full calendar year with 30 days representing annual leave allowance and 8 days representing public holidays, so making a total annual leave entitlement of 38 days’ paid leave, or a proportion of this amount (pro rata) for part of a year.  Other forms of leave to which a seafarer may be entitled under other legislation, such as statutory sick absence, are separate from the annual leave entitlement and are not affected by it.

6. A Marine Guidance Note, which reflects the guidance in Guideline B2.4 of the Maritime Labour Convention 2006, will be introduced in support of the Hours of Work Regulations and will give further advice on the application of the new provisions.  
Consultation Package

(http://www.mcga.gov.uk/c4mca/mcga07-home/shipsandcargoes/consultations/mcga-currentconsultations.htm )
7. Enclosed with this letter is a consultation package comprising the following:

Annex A:  Extract from the Maritime Labour Convention – Regulation 2.4 on Annual    leave 

Annex B:   Draft Merchant Shipping (Hours of Work)(Amendment)Regulations 2009

Annex C:  Draft paragraphs for inclusion in a Merchant Shipping Notice to replace      MSN 1767(M)

Annex D:    Draft Impact Assessment (IA) for the draft Regulations

Annex E:    Draft Explanatory Memorandum 

Annex F:    Code of Practice on Consultation 

        (http://www.mcga.gov.uk/c4mca/annex_f_-_code_of_practice_on_consultation.doc) 
Annex G:    List of Consultees  
Annex H:   Consultation Feedback form (http://www.mcga.gov.uk/c4mca/customer_feedback_form-10.doc) 

Invitation to comment

8.
Your views on the consultation package are invited. In particular:

DRAFT REGULATIONS

· Do you consider that, as drafted, the proposed MS (Hours of Work)(Amendment) Regulations appropriately cover the requirements of the MLC? If not, please explain where you consider them to be deficient and suggest how they might be improved.  

· Do you support the proposal to introduce the right to present a complaint under these Regulations to an Employment Tribunal? 
DRAFT PARAGRAPHS FOR INCLUSION IN REVISION OF MERCHANT SHIPPING NOTICE  MSN 1767 (M)

MSN 1767 - http://www.mcga.gov.uk/c4mca/msn_1767_(m)-3.pdf 
· Is the draft text for inclusion in a revised version of MSN 1767(M) appropriate? If you consider that amended, additional or different guidance would be helpful, please provide specific suggestions and details. 

DRAFT IMPACT ASSESSMENT

· Do you consider that there will be any additional costs to you, or your company/organisation, associated with the increased annual leave entitlement? If you do consider that additional costs will be incurred, it would be appreciated if you could provide specific information on the likely scale of such costs in monetary terms, broken down into “one-off cost” and “average annual cost” and how they are made up, in order that we can refine the Impact Assessment. 
· Do you consider that there will be any additional costs to you, or your company/organisation, associated with the proposed right to make a complaint under the Regulations to an Employment Tribunal? If so, please provide details, as above.

· Do you consider that there will be any additional costs to you, or your company/organization, associated with giving seafarers the right to take a case under the Regulations to an Employment Tribunal? If you do consider that additional costs will be incurred, it would again be appreciated if you could provide specific information on the likely scale of such costs in monetary terms, broken down into “one-off cost” and “average annual cost” and how they are made up, in order that we can refine the Impact Assessment.  

· If you envisage any benefits resulting to you, or your company/organisation, as a result of the introduction of the amending Regulations, it would be appreciated if you could also quantify these as far as possible in monetary terms broken down into “one-off benefit” and “average annual benefit”.  
It would be appreciated, if responding on behalf of a company, if you would indicate whether this is a Micro Business (0 - 9 employees); a Small Business (10 - 49 employees); a Medium Business (50 - 249 employees), or a Large Business (250 + employees). 
9.
Comments on the specific points set out above, and any other comments you wish to make, should be provided in writing by post, fax or email to:-

Michael Lines

Manager (Policy)

Seafarer Safety & Health Branch

Maritime & Coastguard Agency

Bay 1/29 Spring Place

105 Commercial Road
Southampton

SO15 1EG

Tel:      023 8032 9246

Fax:     023 8032 9251

Email:  mike.lines@mcga.gov.uk 
to arrive no later than Friday 29th May. 

10.
Information provided in response to this consultation, including personal information, may be published or disclosed in accordance with the access to information regimes. These are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004.

11.
If you want the information that you provide to be treated as confidential please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this it would be helpful if you could explain to us why you regard the information you have provided as confidential. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the MCA.

12.
The MCA will process your personal data in accordance with the Data Protection Act and in the majority of circumstances this will mean that your personal data will not be disclosed to third parties.

13.
In the light of any comments received, the draft Regulations and MSN will be reviewed with the aim of finalising them by the end of July and their coming into force about four months after that. 
14.
If your address details require any amendment, or you consider there are other persons who should be consulted or if you do not wish to be consulted on the implementation of other provisions of the ILO Maritime Labour Convention 2006, please could you advise Michael Lines accordingly.  

15.
This consultation is being conducted in accordance with Cabinet Office Code of Practice on Written Consultations.

16.
Electronic versions of the consultation documents can be found on the MCA Website using the following address http://www.mcga.gov.uk/c4mca/mcga07-home/shipsandcargoes/consultations/mcga-currentconsultations.htm This will open up the "Current Consultations" page on which is listed the consultation on  the Hours of Work Regulations.

Yours faithfully

Mary Martyn

Head of Seafarer Safety and Health Branch
� Merchant Shipping (Hours of Work) Regulations 2002 (SI 2002/2125), as amended by the Merchant Shipping (Hours of Work) (Amendment) Regulations 2005 (SI 2004/1469).






