[image: image1.jpg]aca

i el Ciciaalkoninil Acsnihs







PUBLIC CONSULTATION
IMPLEMENTATION OF ILO MARITIME LABOUR CONVENTION PROPOSALS COVERING MEDICAL CERTIFICATION - REGULATION 1.2 & STANDARD A1.2

DRAFT MERCHANT SHIPPING (MEDICAL CERTIFICATION) REGULATIONS AND MEDICAL FITNESS STANDARDS FOR SEAFARERS, 

PART A

CHANGES REQUIRED TO ALIGN UK REGULATIONS WITH MLC PROVISIONS AND MCA PROPOSALS

BACKGROUND ON THE MARITIME LABOUR CONVENTION

1.
At its 94th (Maritime) Session in February 2006 the International Labour Conference adopted the Maritime Labour Convention 2006 (MLC). The new Convention consolidates and updates over 60 maritime labour instruments adopted by the International Labour Organization since 1920. 
2. Its provisions are arranged in 5 Titles, as follows: 

Title 1: Minimum requirements for seafarers to work on a ship (minimum age; medical certification; training; recruitment and placement).

Title 2 : Conditions of employment (employment agreements; wages; hours of work; annual leave; repatriation; compensation for ship's loss; manning; career development).

Title 3: Accommodation, recreational facilities, food and catering.

Title 4: Health protection, medical care, welfare and social provision (medical care on board and ashore; shipowners' liability; health and safety; welfare facilities; social security).

Title 5: Compliance and enforcement 

The proposals in this document relate to Title 1.

3. The UK – involving maritime employers and employees representatives as well as government - played an active role in developing the Convention and fully supports the measures it contains. Ministers have agreed that the UK should ratify the Convention as soon as the necessary implementation measures have been taken. The aim is to achieve this by the end of 2010. 

MEDICAL CERTIFICATION - CONVENTION REQUIREMENTS AND APPLICATION OF THE REGULATIONS
4. Medical Certificates are covered by Regulation 1.2 and Standard A.1.2. The relevant extracts are at Appendix 1. The UK regulations will apply – like to Convention – to the self-employed as well as to employed seafarers. However, unlike the Convention, the UK regulations are not limited to vessels “normally engaged in commercial operations”. At least since 1983, the requirement to hold a medical fitness certificate has applied to all UK ships other than pleasure vessels, fishing vessels and offshore installations while on their working stations, and that scope is being retained. 

5. We consider that the existing regulations with their supporting Merchant Shipping Notices
 cover the majority of the Convention provisions relating to medical certification.
6. Those which are not covered are addressed with the following proposed changes to the regulations.
6.1  Definition of medical practitioner (Reg 2)

Standard A1.2 para 4 provides that “the medical certificate shall be issued by a duly qualified medical practitioner….”  The existing Regulations refer to an approved medical practitioner but there is no definition of “medical practitioner”. 

It is proposed to amend regulation 2(1) of the Merchant Shipping (Medical Examination) Regulations 2002 to include a definition of “medical practitioner” to make clear that doctors approved to conduct seafarer medicals must be “duly qualified and registered medical practitioners”.  

6.2 
Prohibition on working on a seagoing ship without a medical certificate (Reg 6)
Regulation 1.2 of the MLC states that no seafarer shall work on a ship unless they are in possession of a medical fitness certificate. The 2002 Regulations place the duty on the employer to ensure that the seafarer holds a valid medical certificate.

It is proposed to retain the duty on the employer (new regulation 7), but to introduce a new corresponding duty on the seafarer (new regulation 6). New sanctions against the seafarer are also proposed (new regulation 19(1)).

6.3
Expiry of a certificate during a voyage (Reg 7(2))


Standard A1.2 para 9 provides that if the certificate expires in the course of a voyage, it may continue in force until the next port of call where the seafarer can obtain a medical certificate from a qualified medical practitioner, provided that the period is not more than 3 months.  

The provision in the 2002 regulations stipulates that, in circumstances where it is not possible to obtain a new certificate, when the certificate expires the seafarer may keep working without a valid certificate until the next port where it is possible to obtain a valid certificate. The MLC provision extends the validity of the old medical certificate.  

It is proposed in this case to retain the UK provision allowing the seafarer to continue to work on board without a valid certificate for a period of no more than 3 months, provided that the seafarer obtains a new certificate at the first port of call where this is possible.
6.4 
Permission to work without a valid medical certificate in urgent cases (Reg 7(3))


Standard A1.2 paragraph 8 provides that “in urgent cases” a seafarer who does not have a current medical certificate, but holds one that has recently expired, may work for up to 3 months without a valid certificate, with the permission of the competent authority, until the next port of call where he can obtain a new certificate.  

It is proposed to include this provision in new regulation 7(3).
It should be noted that the MLC provision does not define what is meant by “recently expired”. In discussions with social partners it was agreed that  “recently expired” should be defined as meaning “within 1 month from the date of expiry of the medical certificate”, and this restriction is included in the draft regulation for clarity. 

To provide for individual cases where, exceptionally, it is appropriate to allow a different definition of “recently expired”, we could instead include this in supporting document to the regulations, rather than in the regulations themselves. Should this flexibility be allowed?

We have added a further provision, not specified in the Convention, that the recently expired certificate must have been valid for the maximum period of two years. We consider it would be inappropriate to allow a seafarer holding a short-term certificate for medical reasons to work for a further three months without being re-examined. Do you agree?
6.5 
Medical certificates to be in English (Reg 11(3))

Standard A1.2 paragraph 10 provides that “the medical certificates of seafarers working on ships ordinarily engaged on international voyages must as a minimum be provided in English.” 

UK seafarer medical fitness certificates are of course always issued in English. However, this provision has implications for the recognition of non-UK equivalent certificates for use on UK ships. 

It is proposed to make a new provision in new Regulation 8(3) that no certificate shall be accepted as equivalent to a UK medical fitness certificate unless it is at least in English. 

6.5(a) We are proposing that this provision should extend to all UK ships, not only those engaged on international voyages as required by the Convention. This would be in excess of the Convention requirements but is essential for effective enforcement by the UK as a flag state, and beneficial for UK employers. Non UK seafarers with non UK medical certificates may well be employed on UK ships operating on domestic UK routes and it is of little use to MCA surveyors if the certificates of such seafarers are written in a language other than English, when it may not be possible for the surveyor to read what they say about the seafarer’s fitness to work.      

PART B

OTHER PROPOSED CHANGES TO THE REGULATIONS
7. The following proposals are additional changes, not required to bring the Regulations into line with the MLC. They are intended to formalise or “tighten up” current administrative requirements relating to medical certificates. 

7.1  Recognition of alternative medical certificates for small vessels (Reg 10)

There is provision in the 2002 Regulations for recognition of non-UK seafarer medical certificates which are considered equivalent to the UK ENG1, and transitional provisions for those holding “old-style” 5-year medical certificates (ENG1s). The latter are now time-expired and will be deleted from the new regulations. 

However, for some people working on sea-going vessels, to whom these regulations apply, MCA also accepts ML5 Certificates of Medical Fitness (MSF 4112). Those affected are -

(a) the master and crew of Code vessels operating within 60 miles of shore;

(b) the crew (but not the master) of any domestic passenger ship which goes to sea. 
(The ML5 certificate is also acceptable for the master of vessels operating only on categorized or inland waterways, but these fall outside the Medical Examination Regulations). 


Although ML5 reports have been used since 1993, and the ML5 certificate has been used since 2002, this has been an administrative arrangement, not formalised in Regulations. These amendments provide us the opportunity to do so. 

It is proposed: to include a provision in new regulation 7 which specifies that medical fitness certification other than the ENG1 which is acceptable for certain groups under the Small Commercial Vessel Codes and for passenger ships of Class VI and VI(A) are equivalent to the ENG1 for those working on such vessels. In practice, this makes no substantive change to current administrative arrangements. 
Do you agree that such a provision is needed?

7.2
Provision for conditions on medical certificates (Reg 8(3))

The provisions in the 2002 Regulations relating to the issue of certificates allow for the issue of medical certificates restricted to particular capacities on board or to geographical areas of operation.  These restrictions are shown on the face of the medical certificate.

However sometimes the approved doctor will agree with the seafarer other conditions that must be met, in order for the seafarer to remain fit – eg continuing with low level medication, or attending regular medical review. This may or may not be agreed in conjunction with a restriction. This is often a pragmatic way to enable a seafarer to remain at work for longer or return to work earlier than would otherwise be the case, where the risk from non-compliance is low, rather than making them temporarily unfit.  Currently there is no formal procedure for issuing a medical certificate on “conditions”, and different approved doctors will have their own methods of recording and notifying the seafarer of such conditions. 

It is proposed to formalise this with a reference in Regulation 8(3). A condition would be a formal notification from the approved doctor to the seafarer of measures that must be taken in order for the seafarer’s level of medical fitness to be maintained. This should be confidential between the doctor and the seafarer, but the new provision will ensure that it is recorded in writing – eg in a letter. There would be no right of appeal against a “condition”. 

Views are invited on this provision.

7.3. Reporting of medical conditions (Reg 12)


Seafarers are advised, both in the notes on the reverse of the ENG1 certificate, and in MSN 1765, that they should notify an MCA approved doctor (preferably the one who issued the Seafarer Medical Certificate) if they are off work because of sickness for more than 30 days, and in case of any other change in their medical condition, which renders their UK Seafarer Medical Certificate no longer valid. The 2002 regulations contain no duty to make such a notification and consequently no offence is committed if the seafarer fails to make such a notification. Failure to make the appropriate notification and to check whether they should be re-examined by an approved doctor before returning to work, may in some circumstances put the seafarer himself, his or her colleagues or even the ship itself at risk. 
It is proposed to insert a new regulation requiring a seafarer to notify an  approved doctor (if practicable the one who issued their medical fitness certificate) of the change in their medical condition, so that the doctor can advise whether they need to be re-examined to check that they are medically fit to return to sea/to continue to work. 

Do you agree that seafarers should be required to report any change in their medical condition?
Do you agree that this duty, implicit in the seafarer’s duty of care under the MS (Health and Safety at Work) Regulations 1997, should be made explicit in these Regulations?
The approved doctor may suspend the seafarer’s certificate under the new regulation 12, by issuing a notice of failure (ENG3) for a specified period, or until the seafarer has been re-examined. However, this will not always be necessary – eg where a seafarer has broken a bone, and their GP or hospital consultant can confirm that it has healed well. 

An appropriate sanction is required to back up this requirement. Since the main purpose of the provision is to ensure that unfit seafarers do not work at sea, a criminal penalty simply for failing to report is not considered an appropriate approach. One option, used by other Maritime Administrations, is therefore to make a provision that, where the seafarer returns to sea/remains at sea after sickness or after a change in their medical condition without reporting the change, their medical fitness certificate becomes invalid. 

It is proposed to make provision that, where a seafarer fails to report a change in their medical condition, and returns to sea, or continues to work at sea, their medical fitness certificate becomes invalid until such time as they have been re-examined (regulation 12(2)) This means that they will be working without a valid medical certificate which in itself is an offence, with a penalty attached (regulation 6(1)) and 19(1)). In these circumstances, the employer however may have a defence if charged with employing a seafarer not holding a valid medical certificate, if they have accepted the certificate in good faith – i.e. the certificate appeared to be valid, and the employer had no good reason to suspect that it was invalid.  

While difficult for MCA to enforce in every case, it is considered that this change reflects the importance of this duty – previously only reflected in legislation through the general duty on seafarers to ensure the health and safety of themselves and others. Where a seafarer fails to report a change in their medical condition, and is subsequently found unable to perform their duties adequately, this new provision gives a clear route for sanction where appropriate.

Do you agree that this is an appropriate sanction?

7.3.
Reporting absences from work of 30 days or more (Reg 12)

Seafarers are expected to undergo a new medical examination after any illness or condition which keeps them off work for 30 days. As mentioned above, this is stated on the notes on the reverse of the ENG1 (the seafarer signs the certificate to confirm they have read and understood the notes) and in MSN 1765.  This responsibility is stated in the ILO/WHO Guidelines on seafarer medical examinations, but is not included in the MLC or stated as a duty in the 2002 regulations nor is it an offence not to report an absence of 30 days or more. 


It is proposed, that in addition to creating a duty to report medical conditions, the specific requirement relating to absences of 30 days should be included in the new Regulations. Supporting provisions would be the same as for 7.2 above. 


Do you agree that this existing responsibility should become a specific legal duty?

7.4. 
Recovery of MCA’s costs for cancelled appointments with medical referees (Reg 14(8))

An appeal under regulation 10 of the Merchant Shipping (Medical Examination) Regulations 2002 is currently free to the seafarer, but MCA pays a fee to the appointed referee who reviews the case. However there have been cases where a seafarer has deliberately or repeatedly missed his/her appointment with a medical referee, and has not notified the referee or MCA that they are unable to attend, leaving MCA to pay the bill for the referee’s time. The appointment letter states that if the seafarer cancels the appointment without adequate notice – which is set at 48 hours - the seafarer may be liable for meeting the cost of the appointment.  This is however an administrative arrangement. 
It is proposed to make provision in the regulations for MCA to recover the cost of a missed appointment from a seafarer who abuses the appeal system in this way. Making a specific legal provision ensures transparency.

Do you agree that a legal provision is appropriate for this matter?  

 
MCA would of course invoke this provision on a discretionary basis, as we are aware that there are sometimes good reasons why a seafarer may not be able to attend their appointment at the last minute. 

7.5.
Issue of replacement certificates (Reg 17)

Medical Certificates are occasionally lost, stolen or destroyed and approved doctors are advised that they may issue replacements provided that the seafarer is prepared to state in writing what has happened to their certificate.


There is currently no provision in the Merchant Shipping (Medical Examination) Regulations 2002 for the issue of replacement certificates nor for charging for the issue of any replacement certificate.  
It is proposed  to add a provision in the regulations (new regulation 17) for the approved doctor who issued the original medical fitness certificate to issue replacement certificates and make an administrative charge.  (There is a similar provision in the Training and Certification regulations for the issue of replacement certificates of competency.)

Whether or not the Approved Doctor issues a replacement certificate on request remains at the Approved Doctor’s discretion, as does the appropriate fee charged.

Do you agree that a legal provision is appropriate for the issue of replacement medical certificates?  

PART C 

SUMMARY OF CHANGES TO MCA MEDICAL FITNESS STANDARDS 2002-2009

8. Introduction

8.1 The proposed revisions to the UK medical fitness standards that are attached reflect several important changes in the period since the last revision. They are also the result of increasingly close collaboration between MCA staff, organisations representing seafarers and employers, the doctors who perform medicals, individual seafarers and medical specialists in Britain and internationally. Thus there is now much better appreciation of the areas where decision-taking is difficult or complex and where the results of decisions taken are contentious.  

8.2 Patterns of disease have changed and knowledge about disease risk factors has improved. New methods of diagnosis and treatment have been developed and these bring benefits but at the same time can pose uncertainties about subsequent health and recurrence of illness.

8.3 New legal provisions, for instance on confidentiality of personal information and on freedom of information from official sources have had an impact, as has the development of legislation to minimise discrimination against people with disabilities, except where this has a rational justification in terms of risk prevention.

8.4 The aim of the UK’s medical fitness criteria for seafarers is, simply stated, to reduce the risk of illness and accidents at sea while not unreasonably restricting employment. Few accidents or illnesses at sea incur risks solely for the individual as they almost always create risks to vessel operations, to other crew members or to others such as helicopter crews called out for emergency evacuations. Hence criteria are concerned with recurrence of illnesses as well as with conditions that directly interfere with work at sea.  However many forms of illness do not result in immediate emergencies and in these circumstances work limited to sea areas close to shore may be feasible.

9. Organisation of standards

9.1 The UK framework for medical examinations by Approved Doctors is in line with international requirements, works well and remains unchanged. Similarly the arrangements for seafarers to be re-examined by an independent referee if they are unhappy about the decision of the Approved Doctor is unchanged.

9.2 The standards for particular conditions are in a table that has been modified in detail but is similar in principle to the one issued in 2002. Detailed changes include clearer identification of the circumstances in which a seafarer with a specific condition can be considered fully fit and amalgamation of the mandatory and discretionary elements of decision-taking into a single statement.

9.3 Since 2002 a number of areas where there have been difficulties or inconsistencies in decision-taking have become apparent. These have been handled by the issue of additional guidance either in the Approved Doctor’s Manual or in their six monthly newsletter.  All this guidance has now been integrated into a series of supplementary guidance documents that use a common format and include decision aids to help secure consistency and to make the process transparent. The heart of the detailed guidance is concerned with structured decision-taking that takes account of individual capabilities or estimates of liability to disease recurrence. This is in line with the increasing expectation of an assessment based on the individual’s present state and prognosis rather than one based solely on categories of disease. The guidance also contains information about the condition and why it is important in relation to work at sea, where relevant recommendations on the advice to be given to seafarers are included. 

10. Standards for specific medical conditions

Italic numbers refer to the lines in the table in the revised Merchant Shipping Notice. Only the main changes are noted below:

1. Infections

1.3 Pulmonary tuberculosis – guidance on when screening is needed

1.5 HIV – detailed guidance on decision taking about how to assess fitness. Confirmation that HIV testing is a matter for the individual and should not form part of an employment related medical.

1.7 Hepatitis B, C etc – guidance on assessment and follow up.

2. Cancers

2.1 Guidance on criteria for return to work at sea and on collaboration with clinicians treating the person.

3. Endocrine and metabolic diseases

3.1 Addison’s disease – new advice because of recent cases

3.2-3.4 Diabetes – Guidance on all stages of the condition. A framework for assessment of those using insulin, with criteria for the duties they can undertake and for continuing surveillance requirements.  

3.5 Obesity – guidance on how to encourage weight reduction in the context of the medical examination system and on the sequence of decisions recommended when weight reduction not achieved and where this poses risks while at sea.

4. Blood disorders 

No major changes

5. Mental, cognitive and behavioural disorders

Guidance covering risks and decision taking on all forms of disorder.

5.1 Psychoses – change from a general prohibition on return to work at sea for five years to a structured assessment that will enable some seafarers to return to limited duties after two years provided they are compliant with treatment and under specialist surveillance.

5.2 -5.3 Alcohol and drug abuse etc. – structured criteria for return to work, given abstinence and active participation in rehabilitation programme. This is with a limitation on early return to work as a master.

5.5-5.8 Personality, developmental, hyperkinetic and other disorders – guidance on decision taking in respect of conditions that have arisen more frequently in recent years e.g. autism, Asperger’s syndrome, attention deficit hyperactivity disorder. 

6. Nervous system

6.2 Syncope and unexplained loss of consciousness – decision aids for assessment and decision taking

6.3-6.5 Seizure risks – removal of ten year blanket ban.  This is now limited to watchkeeping and distant waters with provision for earlier return to other duties.

6.8-6.9 Sleep disorders – newly included because of increased diagnosis, concerns about effects on watchkeeping duties and the development of effective treatment for some conditions.

7. Cardiovascular

7.1 Heart murmurs – guidance on assessment of a common finding that is usually of no significance but sometimes indicates significant risk or need for treatment.

7.2 Hypertension – aid to structured decision taking for a condition that is now being diagnosed and treated as a long term risk factor rather than as a symptomatic disease.

7.3 Cardiac event (heart attack, angina, procedures such as angioplasty and bypass grafting) – adoption of a risk based approach that will enable those at low levels of risk to return to full duties, provided surveillance is maintained and risk factors are controlled. This is because diagnosis is now made for less severe levels of disease, treatments such as angioplasty have improved outcome and preventative medications such as statins appear to reduce long term risks.

8. Respiratory

8.4 Asthma – guidance to assist with the common problem of a history of childhood asthma in cadet recruits and others going to sea in their late teens. There is often uncertainty at this age about the persistence of childhood symptoms. Guidance on adult asthma now that treatments have changed and become more effective.

9. Digestive

9.1 Oral health – guidance on oral health/dental assessment for ADs. 

9.9-9.11 Hernias – standards that allows discretion about requiring surgery before return to sea where there is specialist advice that the risk of strangulation is low or where the seafarer works in near coastal waters.

10. Genito-urinary

10.1 Abnormal urine tests – guidance on when investigation is urgent and when it can be safely delayed until a future period of shore leave.

11. Pregnancy 

No changes

12. Skin

No changes

13. Musculo-skeletal

13.1 Osteo arthritis – return to work at sea after fully successful hip replacement, subject to specialist assessment and functional testing if indicated.

14 Sensory/communications

14.3 Hearing – guidance on hearing assessment using new test methods and on fitness for work at sea in those with hearing aids.

14.4 Vision – standards unchanged but new integrated guidance

15 General

15.1 Medication – guidance on medication use and fitness for work at sea. Particular emphasis on anti-coagulants such as warfarin

15.4 Allergies – guidance on assessment of allergies, particularly in relation to increasing problems such as peanut sensitisation.

16  Physical fitness

Guidance for Approved Doctors on assessment of physical fitness and decision taking about work at sea.

Future developments

The revised documents will initially be produced in a paper format, as legally required, with copies on the MCA website. It is intended to produce a web based version of the standards and guidance that will interactive and allow decisions to be made following a sequential process of structured questions and responses.

MCA Seafarer Safety and Health Branch

April 2009

EXTRACTS FROM MARITIME LABOUR CONVENTION 2006

Regulation 1.2 – Medical Certificate
1. Seafarers shall not work on a ship unless they are certified as medically fit to perform their duties. 

2. Exceptions can only be permitted as prescribed in the Code. 

Standard A1.2 – Medical Certificate
1. The competent authority shall require that, prior to beginning work on a ship, seafarers hold a valid medical certificate attesting that they are medically fit to perform the duties they are to carry out at sea. 

2. In order to ensure that medical certificates genuinely reflect seafarers’ state of health, in light of the duties they are to perform, the competent authority shall, after consultation with the shipowners’ and seafarers’ organizations concerned, and giving due consideration to applicable international guidelines referred to in Part B of this Code, prescribe the nature of the medical examination and certificate. 

3. This Standard is without prejudice to the International Convention on Standards of Training, Certification and Watchkeeping for Seafarers, 1978, as amended (“STCW”). A medical certificate issued in accordance with the requirements of STCW shall be accepted by the competent authority, for the purpose of Regulation 1.2. A medical certificate meeting the substance of those requirements, in the case of seafarers not covered by STCW, shall similarly be accepted. 

4. The medical certificate shall be issued by a duly qualified medical practitioner or, in the case of a certificate solely concerning eyesight, by a person recognized by the competent authority as qualified to issue such a certificate. Practitioners must enjoy full professional independence in exercising their medical judgement in undertaking medical examination procedures. 

5. Seafarers that have been refused a certificate or have had a limitation imposed on their ability to work, in particular with respect to time, field of work or trading area, shall be given the opportunity to have a further examination by another independent medical practitioner or by an independent medical referee. 

6. Each medical certificate shall state in particular that: 

(a) the hearing and sight of the seafarer concerned, and the colour vision in the case of a seafarer to be employed in capacities where fitness for the work to be performed is liable to be affected by defective colour vision, are all satisfactory; and 

(b) the seafarer concerned is not suffering from any medical condition likely to be aggravated by service at sea or to render the seafarer unfit for such service or to endanger the health of other persons on board. 

7. Unless a shorter period is required by reason of the specific duties to be performed by the seafarer concerned or is required under STCW: 

(a) a medical certificate shall be valid for a maximum period of two years unless the seafarer is under the age of 18, in which case the maximum period of validity shall be one year; 

(b) a certification of colour vision shall be valid for a maximum period of six years. 

8. In urgent cases the competent authority may permit a seafarer to work without a valid medical certificate until the next port of call where the seafarer can obtain a medical certificate from a qualified medical practitioner, provided that: 

(a) the period of such permission does not exceed three months; and 

(b) the seafarer concerned is in possession of an expired medical certificate of recent date. 

9. If the period of validity of a certificate expires in the course of a voyage, the certificate shall continue in force until the next port of call where the seafarer can obtain a medical certificate from a qualified medical practitioner, provided that the period shall not exceed three months. 

10. The medical certificates for seafarers working on ships ordinarily engaged on international voyages must as a minimum be provided in English.
� MSN1818 Approved Medical Practitioners (Approved Doctors) with effect from 1 June 2008


 MSN 1815 Countries whose Seafarer Medical Certificates are accepted as equivalent to the UK Seafarer Medical Certificate (ENG1) from 1 July 2007


 MSN 1765 Seafarer Medical Examination System and Medical and Eyesight Standards





