T B Lo Conveon

Updzate & the Articles

by Cleopatra Dournbia=rlenry

Director, International Lapour Standarcds
Departrment, ILO, Geneva
MARTTIME LABOUR CONVENTION SEMINAR
9 - 10 NOYVEMBER 2009
Chzamber of SHipping
London, United Kingdonm

1



ta ~ina M LC,2008 Actlon Plar

fr)cemﬁr 2006 tne Office ador

ce adopted g five — year Actjor

Flen to achizye rapid ard yyidesoread ratificaiion ard
effectiye irplerneniziiion of ifie Mariiire Labolr
Coriveritior), 2006

Trnie Actjon Plan nas two prirmary gozls:

o

to prorote trie rapld ratification of the VILC, 2008,
eyr) cially in countrias tnat did not play an rJf"r]v@ part
ir) |

(\l

ts preparation, in order to oring it into force: and
to arrange for countries tnat are not yat in 2 position
to Irmplernent tne VLC 2008 |

to nave tne necessary
lz2gzl or tecnrical assistance to move forward,

N



Uocdzrzal Moving forvwzrd

> Thne 94tn ILC also adopted 17 Fesolutions to nelp
g ove foryard. Thne Action Plan also
actJ\/JcJe to respond ro triese Pesolutions,

Ltions called for 1 JE:‘rJ’JEEOJ’JrJJ Tripartite

EAperts meecj ngs (neld in Septermper 2008) to

acdopt:

— Gujdelines for Flag Staie ff/J,/:'Cf/Jm Unider g
Maritirme Laoour Conyerntior, 2006

— Guidelings for Port Siate Conirol Officers Carryireg

Out Irispections Urnider the Maridme Laolr
Convyeritior), 2006



Uodzitas Moving forvwzrd

. 1LO Training Centre (Turin Italy)- "Traln
the Trainers” (Training of trainers and
maritime Inspactors on the agplication of
the Maritirme Lavour Convention, 2009)
course was developed with the assistance
of trie Ttalian Government and tne United
“ingcdorn

) rJrJg tywo yweer colrse tooy place Septerno
14 to 25, 2009

. Secord COLIrSe IS scnedul
2009 witn rnore coursas r

ﬂ)

r

cl Tor Deacerrt
for

ne
olainnead for 20710
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Uoclaita: Masgting targats-2009Y

Noverriper 2009 —Tonnage elerrwmr for entry into force Is
rwmeved Wer ratification by 5 major maritime countries
(Lineria, tne Peouolic of Marsnall Islands, Banarnas, the

%rﬂuhf rf Panzrmnza and Norway).

'FOJdEr ler tnese flag States nave international jurisdiction
with respect to standards for worrdng and Jiving
conditions for szafarers on more then 44% (based on
gross tonnage) of the world’s snipping fleet.

25 more ratifications ( at lezst 30 needead) rmust pe

&
e

ootained to oring tne MLC,2008 into force 'J\/ 2011, Tnis
seems lirely witn tne decisions taren in trne U,

M



Uoczread mMoving forwzrd - aating tzirgses

L

It Is essentizl to zacnizving tne oojectivas of

Convention that countries frorm =2ll ragions, particularly
vey port States and countrias frorm wnorn tne majority of
trie worlds sea'farers are rlrerm fJIJO rafify.

(13

)

ot nave ratifiad,
part] culrJrJ\/ rJ«U States need to ef ecL] vely irmolerment
trielr responsioilities u Jder trie MLC,2008



o

2rvztions on irmolermentation

~

tates \/1c'r international fleets:

— otmers are orir erJI\/ port States

— otners nave large domestic fleets witn smaller snips

— otners are prirmarily concernad witn rnaritirne lzabour supoly

— sorne nave very specific concerns on the application in tre
context of sorne sup-sectors sicr 25 cruise snips Jr corrirnercizl
vacnting

o trniese interests often co-exst nowever, tnere zre at least one or two
aspacts or interests that are strongest and iy r)Jemenccmom nust be
tailorad to tne specific interests of tne courntry concernead



MLC, 2006- L)Dervrj tjons on irnplementatior)
111C

=periences and cnalleriges

o tne MLC,2006 is intentionally comprenensive in its coverage
o questions of definition and tne Jcor)e of zipplication JrJfIlJrIJrU 2y
exclusion or flexioility and the metnod (consultz rJorJ) of e,wrmmj
nationzl flexoility was rmorou Jr 1y del)a ted over the more tnan 5
vears pefore decisions were taren oy tne international tripartite
rneetings
trere s DJJJ'JJFJCCJJ’JF flexdioility and many tools for 'ta]Jor]rU application
of thie Convention availzable witnin tnhe framework of tne MLC,2006
ssentizl first Jcsr) to JkomJ difficulties er)I)hchrJorJ s
identification of tne specific arezs or 153! Je so that solutions can be
considerad

N
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G r)rer)ar*"ror\/ Article /11

entry into force,

> In addition, possinle c nvenirg o
J E 20

cornrittaea to zss | aclvance
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MLC, 2006 — Basic structire

> Tne Convention adopts an approach sirmilar to the [0S STCYY
Convention witn three different out related parts,

— Articles,
— ”AJ!JJEE

— 2 two- r)rJrr (”orl (Part A mandatory Standards, Part B

) Nor)-
1)z inclaitory Guidelines)



MLC, 2006 — Exolanatory Note

—

o Explanztory Mots

> 13 not part of tne Corvention

o Isintended to assist governments to  undertare tne
application of the CJ lventiorn

5S1S

U

o explains, In a2 practical \,\/4\/ with ain exarrple, the
relationsnip petweern ) PAJIJJrJrJon: zind HrJrc A
(rnandatory Standards) rmrl Part B (Guidelinas) of tne

Cocle
o tnis relationsnip is also stated as 2 legal ooligation in
Article 1V, paragrapns 1 and 2, of the Conventior)



MLC, 2006— Tne Arficles

~

o Preamole — nelps explain tne context and aspirations of tne
Convertior

> Tne Convention nas 16 (V1) Arijic/zs dealing witn issues sucr as
definitions, scope of application of the Conventior, corning Into
force, and amendrnents to the Convertion

> Tne Articles provide the overall l2gal framewor (Curmorella®) for
Mermoer opligations, wrichn are tren set out the cletziled pr ovuor:)
found, first, I the %JljlrlrJom; and then tne related Code, Part A
(St rJrJ’rrJJ) ind Part B (Guidelines)

> Trne Articles (and the Feg llations) can only be chanded by the
Generzl Coriference in the frarmeworlk of article 19 of the

Cornstitution



MLC, 2006— The Articles

o Arilclz2 T Ganaral ooligzitions
o tne ger & ral ooligations of "Eacn Memper” trnat nas
ratified trie Convention to give effect to the
Convention and to coooarata witr

"r'm@ r)umose of Qm::ur]ru "r'rf erfecu
(s



MLC, 2006 — The Articles

Article 1T contains definitions and sets out tne rain
provisions = ffect]mg trie scope of aoolication of tre

Converition

1 (2)defines the "raculrameants of tnis Convantlon” to mare it
clear that tnis terrn only refers to tne rmandatory provisions of &
Convention, (tnose set out in tne Articles, Peqgulations and Part A o
tne Coce):

S

r

o reflects tne "understanding” set out in the Explanatory Note and
ir Article VI,

0 JJr"st to Pegulation 5.2.1, paras 1 and 3 (port State control
inspections).

> Article VI, paragrapn 2 re ]LJJres nat Memoers give “due
r“ons]rlgrarJorJ to implementing tneir responsioilities in the
rmanner provided for in Part B of the Code

19



MLC, 2006 — Tne Articles

| I D= f] nitlosn zind scops of apolicztion

vzl 1 (F) “seararer” s 2 cormprenensive definition ancd
re grea ter awarenass of tne range of people employed

- sorne national fleoility is provided for in paragrapn 3 (in the

“avent of rJoqu s TO Cel csv cjories” wmm would relzte to the
aclusion of catec orJe:; or WOorkers frorn tne erntire Com\/én rJorJ A

Pesolution proposed by the social partners was adopted J\/ trie
Conference to provide guidarnce to national autnorities on tnis
matter

additional flexiility relating to full and p

cluestions of application s also ¢ r)roerlérl
determinations rmacde in connaction witn
11, oz

ragrapns 1(1),(4) (5) (6).

rtizll e,«“JlJJJonJ or
Sgcl O] tne J
nips” uncer Article

Il
Del

\\



MLC, 2006— The Articles

> Article 11, I):Jragraph 1(1) defines "saps”
0 rJr)r)J cation of tne Convention to all snips as definead
oy tne Conventior

0 ’Jf[ff, para 4 orovides tne legal foundation witn the
orirase 'Exceot as expressly or oerch otnerwise, tnis
Conventior rJI)I)JJdS to all snips...” It expressly
axclucles fisning vessels, snips of trac JJrJorml ouild aind

Walrsnips
o Art 1T para 5 r)roerLJ for a national level

cdetermination "in the event of douot” witn respact to
Yz snin” or Pparticular category of sniops”



MLC 2006 — Trie Articles

o Ari 11, para & orovides some chJrJJrJormJ national flexdoility
allowing somne detailed provisions of the Code to b2 not
applizd to snips that are otneryise coverad (7 to fne
e tent that the subject rmatter s dealt witn differently oy
national lavws or regulations or (“OHdCEJ\/# Dargaining
agrearments or otner mezsures”). FrJJJ flesdnility or
intzrnational voyages is lirnitad to ships 200 GT and
pelow tnzt do not go international voyages,

terminations macde with respect to scope of
oliczatior mlu ner JrJSQFJ orl consultation witn

C
C’
(D

GIiS

)

snipowrniers’ and seafarers’ organizations concerned or,
tr) 3/ co moc 2xst in trie Memper, In accordance witn
Article VII (See Article /111 JI)MJ«JJ tripartite cornrrittes).

> Determinations as to scope made under Article 11 are to
pe reported to trie Director-General of the ILO,

16



MLC, 2006— Tne Articles

" 311 pownﬁr’ s defined in Art 11, varagrapn 1(7)

2 definition Is based on tnz definition in Convention
Mo, 179 and 15 sirmilar to the definitior) of 2
“comnpany” adoptad oy the MO in SOLAS (In the [S1Y
Code) and in the STCW

- definition reflects the principle that snipowrers are
the responsiole ermployers under the Corvention yith
respect to zll seafarers on board their snips,
irrespeactive trie e F)JO\/J’J’HJ’JF or sfilp managermeant
contractual arrangerments; Is identifizd as the
snipowrner on tre J:‘CJrJrrJFJOJ’J of Maritirne Lapour
Cornpliance and Seafarers’ mglo\/rrwmr Adreernent

0 mgowner: would still nave the rignt to recover the
sts involved from otners wno may also nave
resgomuhr\/ for tne employrnent of 2 particular .
sezfarer



ML

C, 2006— Trne Arficles

o Artlela TIT Flrc erwnuJ rungj 2l orinciplas

> Article _f_f_f does not, noyever, require

v freedorn of 23
Irmination o

Imination o
wallmination o

ﬂ)

orcerl lzID0Ur

criild lzinour
discrirnination

ing Mermper under Article
Cr1035 S

(D

D)

~

1

JJJUrJFJOJ’ | Of 2 retify. 11
zre

12
to "satisfy ltself” that those fundarnental rign
rleccgd in trie relevant legis]

-Ir_
5

fe Itorn

ﬂ\

trizit 2 Mernoer
rJI)r)J/ trie orovisions or the Corventions ¢

ar JJOfJ{JJ'JJ
triose rlmrJerenchJ rignts (which aire referenced in the
Frearmole) unless they nave ratified those

Conventions



o Artlela LY Sazfarar gbymmn-t zmrJ soclzl Flgnts
> Article “seaf

ticle 1V tne "seafarers’ vill of rignts:” provision -
res that all seafarers are entitled to
»2 safe and secure worrplace that cormnplies
tn safety standards
+falr terrns of employrnent
»cecent worvdng and living conditions on
pozard srip
»nealtn protection, medical care, welfare
rmezsures and otner forms of socizl
protectior)
2 these general rignts are then set out in detail In the
[tles (in tne Pegulations and Code provisions) of trie
Conventior)

N

/

N

(
/
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YLC, 2006 — The Art

o Artlela TV Saafarars’ amolovimant 2ind soclzl
A |
r1grnes
° paradraon > 1 mayes It clear tnat the "seafarers employment and
soclal rignts” set out in paragraphs 1-4, are to e fully i) r)lemér ted,
"in accordance witn tne rec’queme fts of this Convention™-  that Is
- In ziccordance witn tne relevant orovisions of tne Articles,
%JIJJ itions and Part A of the CoceJ

“unless specified otheryise In the Convention” means izt

rriplermenizition may oe achieyed Firotgi
> national layys or regllaiions,
> dooljcaple collective Dargzaininy dgreements

o> OHI2F IT225Ures
o precijce

J
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MLC, 2006 — Tne Articles
o Artlcelz2 V Imolsmentztion and enforcameant rasponsinilitias
> provides the legal foundation for the provisions on complizancs
and anforcamant in Titla 5 of the Cor Jvermom
> opligations are drawn frorm tne Mercnant Sr r)r) J (Minirnurrn
Jccmrlrjrrb) Convention, 1976 (Mo, 14 /) zird rr, Lapour
Inspection Seafarers) Corver tion, 1996 (J\ 178), botn of wricr)
are consolidated t oYy tnis Converitior)
o pArAYraons 2 and © require each Mlemoer to 2ffsctiysly
EREIISE JDJ'JI‘JJ,JJQ'JJ and encourage tne adoption of 2
systernatic approach to cornpliance and enforcernent of the Jegal

1

/

stanclards
varagrah 4, based on Article 4, Converntion No. 147, provides

“C

trie rolmrJerJor for voluntary (° J’J’]rJ\/”) JrJr)echom: or Jn]p flying

ﬂ_

1)

o Vermboer's flag when that ship 1S 1n another J\/Jémﬁrd Dort
(port state control measures) to wlr) ensure ongoing cornplizance
witr tne requirernents of the Conventior)

N



\ g r Thoa N\erlelae
MLC, 2006 —Tne Articles
Articla
> paragrapn 5 draws upon Convention No, 179 and sets out trie
CoMy lzmantary rasponsinilitizs of Mémjéb frorr wrlic che
world’s seafaring workforce are drawrn
> requires Membpers to "effectively aexercise .. Eurbrliction and
control” over sazfurar recrulimeant and placsmeant sarvicas,
Jfthese are estaplished in 1ts territory and lays the founcdation
for the requirements in Title 1 of the Converntion) that private
sector services must oe licensed or certified or regulated in some
wa\/ and for tne opligations under Title 5, Pegulzation 5.3
2 paragraph © 58 C

5 out @ requirermearnt ma, ezichn Mermnber enforce
r

C C
JrJ lzivys witn sufficient sanctions or ormer orrective rriezsires,
consistent Wer international law, to discourage violations of tne
requirements of tne Conventior),

N
N



MLC, 2006 — Tne Articles

Arrlala

Y

o pzirzgraon 7 estaolisnes tne 'I)rJrJ(“Jr)Je of "no more
favouraple treatrment”, 2 principle tnat is also fournd
in tne rey IMO conventions

J

assentizlly It requires a ratifying Mermoer to
apoly Cornvention standards to 2 foreign snip in
its ¢ I)orb (If It criooses to ]‘msf)ecc trie snip), aver
if trie flag State of tne snip nas not ratified tne
Conventior

'c'r may provide an incentive for ratification of
trie Convention and r elr) secure z level
ct

playing fizld witn respect to employment rignts

25



MLC

J

o~

2

, 2006 —Tne Articl

(D

Articla VI Magulations and Pzres A and 2 of tna Coda

J

during tne developrment of the Comvém'rlon 2n Irnportant

tripartite agreement was reacnad on the treatment to be glven

to Part B of the Code (tne non mandatory Guidelines), paving

the way for the snift of rmany of the detalled raquirzrnents In
AJJJr g Conventions frorn rme Stz JrJrJrrJJ in Part A of rmc Corlé ty
tne Guidelinas in Part B of tne Code (Tnis is clarified in tr
Explanatory Note)

parel Jff/,)fb Fand 4 set out anotner 2lzment of flexdpility, tne
concept of "sunstantially equivalent” national implementation of
rhe Convention racuirernerits,
[t can apply wrere 2 Memoer (country) concludes that it s
.not il 2 r)O,)JrJorJ o er)Jemenr tre rqu ts and principles in tr)
manner sat out in Part A of the Code.,

f
r

|.—|. [§

—
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MLC, 2006 — Tne Articles

o Artlclz VI f’jJ'JJrJ tlons z2nd Parts A znd B of tne Cods
o DI UL -f, whicr reflects extensive discussion, provides 2

v//

cdefinition of "supstantizlly eq J]valem'c

-2 national provision (lavs and regulations or otner measires
2.9., collective agresment or other measuras) Irmplermenting the
rignts and ¢ r)rJrJ(“Jr)JeJ of the Convention In 2 manner different
frorm tnzt set out in Part r\ or trie Cocle would be considerad s
‘substantizlly equivalent” if the Member concerned “satisfies
itself” that:
- the relevant legislation or other implermenting rmeasure Mis
conducive to the full achizvement of the genaral object and purpose
of tne provision or provisions of Part A of the Code concernad” and

“gives effect to the provision or provisions of Part A of tne Cocle
concernead”

J

o uncler J)rjrrurrjfm =, trie conceot of substantial equivalence rrzay
L)e res orcch 0 “unless expressly orovided otnizrwise in tnis
Convention” (its aipplicaition nas veen zucludad with raspsct
to tha Standards nTitls 3)



ML

o Artlela VITT Epepy Into forcs
2 rnuch nigner than usual ratification level (for I

C, 2006 — Tne Articles

-

'L'I.

L

[LO
Conver) JJJ’J with z1 new forrnulzl desigried to assure
JrerJrer tuzl irmpact
paragraon 3 nis Convenion shall come into force
7 _/ [1on7s afier g dete on whichl ifigre faye beer

/

reglsiered ratficaiions Dy at least 30 Members vt &
fotal snare jrl e world gross tonnzge of snips ofF 2t

/225t 33 per cenit,

most opligations apply. £ flag States,
State wricn nas trie snip’s tonnzge ]
national tornage

— (1



MLC

o Articla J{ Efface of

J

, 2006 — Tne Articles

it}
Conventions wnicn will be ravisad by the naw

lists tne ex]st]ng 'r
|t arn It cornes into force

Cornyver

includes H e/sting maritime lapour Conventions excaept
Conventions Nos, 15, 71, 108 znd 185, wnicn are not considerad
a5 coverad in the preser Jr text of the Convention. (Convention 15
IS arn fJJ’JOJ'ﬂrJJ\/ 25 1ts provisions are no longer relevant to
oractices in trie sector )

Macomimarndations, as well as the listed Conventions, trzt
nave not yet enter ed into force can, in duz course, ne witndrawr
0V decision of c 12 International Labour Confererice taren in
accordarice witn article 45bis of its Standing Orders

N
\|



MLC

, 2006 — Tne Articles

o Artlcla JUIT Soacial Tripartita Cormmitt

J

invites trie ILO Governing Body to es tz'rlbr pecizl rrJI)rJr e
cornmittes, cnarged witn generally ray eerU 're worring of tne
ney Conventior)

trie Cornittes is given specific functions witn re
acceleratad or sirnplified amendment procedure

(Article £V)

consists of raprasaniztlyas of Govarnmants izt rzvs

ratlfiad tna navw Convantlon 2nd of Snipownar znd

SE ?J'f’rjj"—‘f raorass nta-t]vas cnosern oYy tne Governing socly Ir)

consultation witn tne JYC

Su 'rjer“"c to ILO Goverrnru Body approval rJF its Novermnber 2009
session, o prepard tory aclvisory pocly J’J’JrJ/ pe estaplisried to rmeeat

J O before the 30 ratification is registerad

N
Q2
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MLC, 2006 — Trie Articles
Artlcls LY Amandmant of tna Convantion (21l parts - Articlas,

Hagulztions or Coda)

J

sefs out the procedures, In the frameworic of artlcla 1Y of tha
Constitutlon, for amendrment of the Conventiorn as 2 wriole,
involving an s.corass ratificztion procaedure

procedurs would bulld uporn e4sting practice but also be 2
Innovation for tne ILO rJJ it adopts 2 neyy concept called
“daamad accautancs” (paragrapn 4) for entry into force,

the lzgzl] affzct of rJHHIJfJHHJJV prwaduw will pe t 'r 2 sarme

as that of the proceduras used in tne ILO for the revision or
rodification of instrurnents,

triere is one important exc r)rJorJ there will be no separ

ner

revising Convention or Protocol; there will be a single :JJ'J'HJ’ rJed

Conventior.

the t]m]nﬂ of zntry Into forcs for the arr

for particular Memoers is omr)J e, 1tis ad
DIrYrAoNs 24— 9

N
RS



MLC

J

2006 — Tne Articles

Articla L0 Amandmeants to s Cods
o Article AV introduces one of the most important innovations of the nawy

Conventior

allows for the amendment of
ziccalaratad amandmsnt or
exoress ratification

developed to enable easier updating of the more tachnical details in
raritirne lapour chmrJrJrrJJ one of tne JJ’JJJJ’JrJJ opjectives o
consolidation exercis

2 similar approach to more rrJI)JFJ arnendrment of ¢ JJ’JJCcJJ parts of g
Convertion was zdopted by tne Cornference ror trie Seafe rers’ CJHFJ‘E]"E\/
Docurnents Convention (Pevised), 2003 (MNo. 185) and Is also founcd n)
IMO Conventions, sucn as SOLAS

(L

certain provisions (the Codsa) tn
tziclt sicesutanca procedure re

._\
(D
—

'_11

the procedure nas peen adapted to the special features of the
International Labour Organization, in particular, the idea that ravision of
2 Convention Is g rrzatter ror tne Orc ganization 25 g Wriole ratner tnarn

only for tne Mempers that nave ratified it

30



MLC, 2006 — Tne Articles

o Articla L0 Ameandmeants totna Cods

> paragrapn 1 omaintains cJe constitutional rignt of tne
Governirig £ orl\/ to place an itern on trie Coriference’s
agenda for tne amendrment of provisions of the Code
Lnder tne traditional procedureas in Article A1V

o It JFJ\/OJ\/dS 2l Sli- step process set out In paras 2 — 10

o Involves trie newly estaolisned Article /IIT Specizl
Tripartite Cornrrities

I—"

e
J
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