ANNEX E

DRAFT EXPLANATORY MEMORANDUM TO

The Merchant Shipping (Hours of Work)(Amendment) Regulations 2009

S.I. 2009 No.

1.
This explanatory memorandum has been prepared by the Maritime and Coastguard Agency and is laid before Parliament by Command of Her Majesty.

2. 
Purpose of the instrument

2.1
These Regulations amend the Merchant Shipping (Hours of Work) Regulations 2002 to bring the annual leave provisions into line with those of the International Labour Organisation Maritime Labour Convention 2006. 

2.2
They also give effect to a Government manifesto commitment by giving an entitlement to 8 days’ paid leave a year, in recognition of public holidays.  

2.3.
The Regulations also introduce a right for a seafarer to take a case to an Employment Tribunal, if he considers he has not received his rights under those Regulations. 

3.
Matters of special interest to the Joint Committee on Statutory Instruments

3.1 
None

4.
Legislative Context

4.1
Council Directive 1999/63/EC implemented the Agreement of European Social Partners on the organisation of working time of seafarers and was implemented for the maritime sector by the Merchant Shipping (Hours of Work) Regulations 2002 (SI 2005/2125), as amended by the Merchant Shipping (Hours of Work)(Amendment) Regulations 2004 (SI 2004/1469), the result of which was, inter alia, to give seafarers on UK registered ships an entitlement to 4 weeks’ paid leave a year.

4.2   
In 2006 the International Labour Organization adopted the Maritime Labour Convention which gives seafarers an entitlement to 2.5 days’ paid leave per month worked or 30 days per year. Subsequently, the EC developed a proposal for a Council Directive implementing a European Social Partners’ Agreement on the Convention and amending Directive 1999/63 to bring it into line with the Maritime Labour Convention provisions. The EU Employment Council reached political agreement on the Directive on 17 December. The UK government is fully committed to ratification of the Maritime Labour Convention and amendment of the existing annual leave provisions is required in order to ensure compliance with the Convention and Council Directive. The purpose of the 2009 Regulations is to achieve this.  
5.
Territorial Extent and Application

5.1
This instrument applies to all United Kingdom ships anywhere in the world and to all seafarers on such vessels irrespective of nationality, ethnic origin, religion or gender. It also applies to non-UK ships when in UK waters in the normal course of business, other than when exercising their right of innocent passage.
6.
European Convention on Human Rights

As the instrument is subject to negative resolution procedure and does not amend primary legislation, no statement is required. 

7.
Policy background

· What is being done and why 

7.1
The Merchant Shipping (Hours of Work)(Amendment) Regulations 2009 are one of several sets of Regulations that will be required to give effect to the requirements of the International Labour Organisation Maritime Labour Convention 2006 and thus permit ratification of that Convention by the UK Government. There is a Ministerial commitment to UK ratification with a target date of 2010. 

7.2
These Regulations amend the Merchant Shipping (Hours of Work) Regulations 2002 to bring those Regulations into line with the annual leave provisions of the Maritime Labour Convention 2006 by increasing the minimum paid annual leave entitlement of seafarers from 4 weeks per annum to 2.5 days per month or 30 days per annum. 

7.3
In addition to the changes referred to in paragraph 7.2 above, these Regulations also give effect to a Government manifesto commitment by giving seafarers an entitlement to an additional 8 days’ paid leave a year, in recognition of public holidays.  

7.4.
These Regulations also implement a Ministerial commitment to the maritime Trade Unions to give seafarers the right to take a case to an Employment Tribunal, if they consider they have not received their rights under the Merchant Shipping (Hours of Work) Regulations 2002, as amended.  

· Consolidation

7.5
As the changes to the Merchant Shipping (Hours of Work) Regulations 2002 are relatively minor, consolidation is not considered appropriate at this time. 
8. 
Consultation outcome

8.1
Formal consultation has yet to be undertaken
9.
Guidance

9.1
Guidance will be provided through amendment of the current relevant Merchant Shipping Notice (MSN 1767(M)). 
10.
Impact

10.1
The impact on business, charities or voluntary bodies, is likely to be low as MCA experience of checking non-standard crew agreements and related collective agreements and contracts indicates that, because of the way in which sea-going ships operate, the vast majority of seafarers on seagoing UK vessels already receive paid annual leave in excess of the minimum 2.5 days per month required under the MLC and the 8 days additional leave to cover public holidays.  In addition Maritime employers were fully involved in the development of the MLC and voted for adoption of the Convention, including its paid annual leave provisions. It is understood their support was based on the fact that they are already paying for leave in excess of the Convention requirements. Further information will however be requested as part of the formal consultation process.  

10.2
The right to take a working time regulation complaint to a Tribunal already exists for workers on inland waterways vessels and fishing vessels. No information is however available on the number of cases that have been considered by Tribunals for these sectors. Seafarers on sea-going ships do not currently have the right to take cases under the Regulations to an Employment Tribunal, and in the absence of information from the inland waterway or fishing sectors it is difficult to estimate the impact this new right will have. The main cost is expected to fall on the Tribunal Service for dealing with any seafarer cases, although there may be some costs to employers (such as legal costs and time) in defending such cases.
10.3
The impact on the public sector is considered to be minimal as reviewing the application of the provisions of the Regulations on ships will be carried out as part of MCA’s normal survey regime.  

10.4
An Impact Assessment is attached to this memorandum.
11. Regulating small business

11.1 
The legislation applies to small business. 

11.2
There is little scope for minimising the impact of the requirements on firms employing up to 20 people, as the Maritime Labour Convention provision applies to anyone employed on a seagoing vessel to which the Convention applies.
11.3
So far as the entitlement to paid annual leave in respect of public holidays, and the right to go to an Employment Tribunal, are concerned these are covered by Government or Ministerial commitments and are already enjoyed by land-based workers.  There is again little scope for mitigating any potential effects on small business although, as explained elsewhere in this Explanatory Memorandum, potential effects are considered likely to be minimal. 
11.4 
Any decision regarding the potential need for action to be taken to assist small business can only be taken once consultation responses have been received and considered.  

12. Monitoring and review

12.1
The Maritime and Coastguard Agency will monitor compliance with the new requirements to see if any problems arise which need to be resolved by amending the regulations, or associated guidance, to make matters clearer to those organisations/persons affected.  
13. 
Contact

Michael Lines at the Maritime and Coastguard Agency Tel: 02380 329 246, Fax: 02380 329 251 or e-mail: mike.lines@mcga.gov.uk can answer any queries regarding the instrument.
