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-
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The Secretary of State, in exercise of the powers conferred by section 85(1) and (3), and having consulted the persons referred to in section 86(4), of the Merchant Shipping Act 1995(
), makes the following Regulations:

Citation and Commencement

1. These Regulations may be cited as the Merchant Shipping (Hours of Work) (Amendment) Regulations 2008 and come into force on xxxxxx 2009.

Amendment of the Merchant Shipping (Hours of Work) Regulations 2002

2. — LISTNUM "SEQ1" \l 2  The Merchant Shipping (Hours of Work) Regulations 2002(
) are amended as follows.

(1) After regulation 3 (application) insert—

 SYMBOL 147 \* MERGEFORMAT Northern Ireland

3A. These Regulations apply to Northern Ireland as if—

(a)
any reference to an employment tribunal were a reference to an industrial tribunal within the meaning of section 42(5) of the Interpretation Act (Northern Ireland) 1954(
); 
(b)
the reference in regulation 3(2) were a reference to the Working Time Regulations (Northern Ireland) 1998(
); and

(c)
in regulation 2(1) for the definition of “collective agreement” there were substituted the following definition—

 SYMBOL 147 \* MERGEFORMAT “collective agreement” means a collective agreement within the meaning of Article 2(2) of the Industrial Relations (Northern Ireland) Order 1992(
), the trade union parties to which are independent trade unions within the meaning of that Article. SYMBOL 148 \* MERGEFORMAT 
(2) For regulation 12, substitute—

 SYMBOL 147 \* MERGEFORMAT 12.—(1) A seafarer is entitled to paid annual leave of at least two and a half days for each month of employment in that year.

(2) In respect of a period of employment of less than one month, a seafarer is entitled to a proportion of the annual leave provided for in paragraph (1) equal to the proportion the period of employment bears to one month, the proportion to be determined in days and any fraction of a day to be treated as a half day.
(3) In addition to the entitlement at paragraph (1) a seafarer is entitled during each year of employment to paid leave of eight days.
(4) In respect of a period of employment of less than one year, a seafarer is entitled to a proportion of the additional leave provided for in paragraph (3) equal to the proportion the period of employment bears to one year, the proportion to be determined in days and any fraction of a day to be treated as a whole day.

(5) Leave to which a seafarer is entitled under this regulation—

(a)
may be taken in instalments, and
(b)
may not be replaced by a payment in lieu, except where the seafarer’s employment is terminated.
(6) In addition to any period of leave to which a seafarer is entitled by virtue of paragraph (1) or (3), that seafarer may be absent from work during—

(a)
any period when the seafarer is required or entitled to be absent from work by virtue of any enactment and

(b)
any period which is agreed between the employer and the seafarer or the employer and any organisation representing seafarers.
 (7) In paragraph (6) “enactment” includes a provision of—

(a)
any Act of Parliament, the Scottish Parliament, the Welsh Assembly, or the Northern Ireland Assembly, or
(b)
any instrument made under such an Act. SYMBOL 148 \* MERGEFORMAT 
(3) After regulation 20 insert—

 SYMBOL 147 \* MERGEFORMAT 20A.—(1) A seafarer may present a complaint to an employment tribunal that his employer has—

(a)
refused to permit him to exercise any right he has under regulation 5(4) or 12 or otherwise failed to comply with the duty of the employer set out at regulation 4, or

(b)
failed to pay him the whole or any part of any amount due under regulation 12(5)(b).

(2) An employment tribunal shall not consider a complaint under this regulation unless it is presented—

(a)
before the end of the period of three months beginning with the date on which it is alleged that the exercise of the right should have been permitted (or in the case of a rest period or period of annual leave extending over more than one day, the date on which it should have been permitted to begin), or, as the case may be, the payment should have been made, or
(b)
within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of that period of three months.

(3) Where an employment tribunal finds a complaint under paragraph (1)(a) well-founded, the tribunal—

(a)
shall make a declaration to that effect, and

(b)
may make an award of compensation to be paid by the employer to the seafarer.

(4) The amount of the compensation shall be such as the tribunal considers just and equitable in all the circumstances having regard to—

(a)
the employer’s default in refusing to permit the seafarer to exercise his right, and

(b)
any loss sustained by the seafarer which is attributable to the matters complained of.

(5) Where on a complaint under paragraph (1)(b) an employment tribunal finds that an employer has failed to pay a seafarer in accordance with regulation 12(5)(b), it shall order the employer to pay the seafarer the amount which it finds to be due to the seafarer. SYMBOL 148 \* MERGEFORMAT 
Signed by authority of the Secretary of State for Transport

Name

Job Title

Date
Department for Transport

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations amend the Merchant Shipping (Hours of Work) Regulations 2002, and bring the provisions in line with the International Labour Organization’s Maritime Labour Convention.

Regulation 2(2) provides for the 2002 Regulation to apply to Northern Ireland with appropriate modifications.
Regulation 2(3) substitutes regulation 12 in its entirety. Paragraph (1) of the new regulation 12 provides that the right to annual leave accrues on the basis of two and a half days per month worked, rather than on the basis of 4 weeks per year.

Paragraph (2) of the new regulation provides that where a seafarer’s employment has been for less than a month, the holiday entitlement set out at regulation 12(1) is to be in proportion to what the seafarer would have been entitled to had he worked for a month.
Paragraph (3) of the new regulation provides that a seafarer is entitled to an additional 8 days leave per year, and paragraph (4) of the new regulation provides that, where a seafarer’s employment has been for less than one year, the additional leave entitlement is to be in proportion to what the seafarer would have been entitled to had he worked for a year.
Paragraph (5) of the new regulation provides that leave may be taken in instalments, and that annual leave may not be replaced by a payment in lieu except where employment is terminated.
Paragraph (6) of the new regulation provides that seafarers may take further time off work representing statutory entitlements and any other time agreed between the employer and the seafarer in addition to the periods of leave set out at (1) and (3). Enactment is defined for the purposes of paragraph (6) in new regulation 12(7).
Regulation 2(3) inserts a new regulation 20A into the 2002 Regulations, giving a seafarer the right to make a claim in an employment tribunal if the seafarer has not been able to exercise any of his rights in connection with hours of work and annual leave. 
(�)	1995 c.21.


(�)	S.I. 2002/2125.


(�)	1954 c.33 (N.I.); section 42(5) was substituted by paragraph 1 of Schedule 1 to the Industrial Tribunals (Northern Ireland) Order 1996, S.I. 1996/1921 (N.I. 18).


(�)	S.R. 1998 No. 386.


(�)	S.I. 1992/807 (N.I. 5); the definition of “collective agreement” was amended by Schedule 2 to the Trade Union and Labour Relations (Northern Ireland) Order 1995 (S.I. 1995/1980 (N.I. 12)).
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