Annex 4
EXPLANATORY MEMORANDUM TO

THE MERCHANT SHIPPING (MEDICAL CERTIFICATION) REGULATIONS
[2009] No. [XXXX]

1.
This explanatory memorandum has been prepared by the Maritime and Coastguard Agency and is laid before Parliament by Command of Her Majesty.

[This memorandum contains information for the Joint Committee on Statutory Instruments.]
2. 
Purpose of the instrument

2.1
The instrument requires seafarers working on seagoing ships to hold a medical fitness certificate and sets out the regulations for the issue, suspension or cancellation of these certificates, their validity and the seafarer’s right of review. It also requires that where a medical practitioner has identified health problems which are due to a seafarer working at night, employers must transfer the seafarer to any other suitable work which is available. 

2.2 
The instrument introduces a new duty on the seafarer to report any change in their medical condition during the validity of their medical certificate.
3.
Matters of special interest to the Joint Committee on Statutory Instruments 

3.1 
None
4.
Legislative Context

4.1
The Merchant Shipping (Medical Examination) Regulations 2002 implemented the ILO Convention on Seafarer Medical Examinations, 1946 No. 73. The requirement for a seafarer to hold a medical certificate was also included in Council Directive 1999/63/EC which implemented the Agreement of European Social Partners on the organisation of working time of seafarers. 

4.2   
In 2006 the International Labour Organization adopted the Maritime Labour Convention which will supersede ILO No. 73 and includes more detailed provisions on medical examinations for seafarers. Subsequently, the EC has agreed Council Directive 11588/08 which will implement a further European Social Partners’ Agreement on the Maritime Labour Convention. The UK government is fully committed to ratification of the Maritime Labour Convention and amendment of the existing UK provisions on medical examinations is required in order to ensure compliance with the Convention. The main purpose of the 2009 Regulations is to achieve this.  

5.
Territorial Extent and Application

5.1
This instrument applies to all seafarers on seagoing United Kingdom ships whether in the United Kingdom or anywhere else in the world, irrespective of nationality, ethnic origin, religion, gender etc. Regulation 18, regarding inspection of ships, applies to non-UK sea-going ships when they are in a United Kingdom port or United Kingdom waters.
6.
European Convention on Human Rights

As the instrument is subject to negative resolution procedure and does not amend primary legislation, no statement is required. 

7.
Policy background

· What is being done and why

7.1 
The Merchant Shipping (Medical Certification) Regulations 2009 will be one of several sets of Regulations that will be required to give effect to the requirements of the International Labour Organization Maritime Labour Convention 2006, and thus permit ratification of that Convention by the UK Government. There is a ministerial commitment to UK ratification with a target date of 2010. 

7.2 
These Regulations replace the Medical Examination Regulations of 2002 to ensure that UK regulations are in line with the Convention by introducing a duty (and corresponding sanctions for non-compliance), on seafarers in addition to the existing duty on employers, to ensure that they are appropriately medically certificated; and introducing a new provision to allow a seafarer whose medical certificate has expired to join a ship in urgent cases. There are also minor amendments to the definition of a medical practitioner, to the provision relating to certificates expiring during a voyage, and to the requirements for equivalent medical certificates. 

7.3 In addition to bringing UK regulations in to line with the Maritime Labour Convention, we are taking the opportunity to tidy up some weaknesses in the current regulations to further ensure that seafarers are medically fit to perform their duties safely.
· Consolidation

7.4
The regulations completely replace the earlier Merchant Shipping (Medical Examination) Regulations 2002.
8. 
Consultation outcome

8.1
Formal consultation has yet to be undertaken. Informal consultation with main stakeholders has demonstrated broad support for the proposals, in so far as the MLC is fully supported by social partners, and no objections have been raised to the non-MLC additions which largely reflect current policy and practice.

9.
Guidance

9.1
The Regulations will be supported by a Merchant Shipping Notice which also contains the medical fitness standards with which seafarers are required to comply. These have been reviewed to take account of advances in diagnosis and treatment in since 2002 and are included as part of the public consultation package on the regulations. The current standards are contained in Merchant Shipping Notice MSN 1765 (M). There are also two information leaflets which give guidance to seafarers on what they can expect when they attend a seafarer’s medical examination with an MCA approved doctor. 
9.2 In addition MCA is proposing to introduce short information sheets for seafarers on common and more complex conditions, explaining the medical fitness standards and the rationale behind them.
10.
Impact

10.1
The impact on business, charities or voluntary bodies is small. The most significant new cost is a new provision for the master of a ship to apply to MCA for approval in urgent cases where a seafarer needs to join a ship after their medical certificate has expired. This and all other identified new costs are demonstrated in the Impact Assessment. The higher cost provisions (in particular the requirement that employers meet the cost of their employees’ seafarer medicals) are not new, and have been carried forward largely unchanged from the earlier regulations. 
10.2
The impact on the public sector is very small, with a new discretionary provision allowing the MCA to recover the costs of a missed appointment with medical referees, and requirement that MCA approves applications for seafarer to work without a medical certificate in urgent cases.
10.3
An Impact Assessment is attached to this memorandum.

11. Regulating small business

11.1 
The legislation applies to small business. 

11.2 
There is little scope for minimising the impact of the requirements on firms employing up to 20 people, as the Maritime Labour Convention provision applies to anyone employed on a seagoing vessel to which the Convention applies. 
12. Monitoring & review

12.1
The Maritime and Coastguard Agency will monitor compliance with the new requirements to see if any problems arise which need to be resolved by amending the regulations, or associated guidance, to make matters clearer to those organisations/persons affected

13. 
Contact

Julie Carlton at the Maritime and Coastguard Agency  (Tel: 023 8032 9216 or email: Julie.Carlton@mcga.gov.uk ) can answer any queries regarding the instrument.

