Consultation on Statutory Instrument to
Transpose Railway Safety Directive for
the Channel Tunnel

1. INTRODUCTION

The purpose of this consultation is to ask stakeholders for any comments they may
have on the draft Channel Tunnel (Safety) Order (“the Order”).

The consultation only relates to articles 1 to 10 of the Order. It does not relate to the
Schedule to the Order. This is because the Schedule sets out a copy of the bi-
national Regulation (“the bi-national Regulation™) which was made on the 24th
January 2007 by the Channel Tunnel Intergovernmental Commission in order to
transpose the provisions of the European Railway Safety Directive 2004/49/EC (“the
Directive”) and this has already been subject to detailed consultation with
stakeholders in 2006.

The Order will give legal effect to the bi-national Regulation in the UK. The
Government is therefore proposing to make the Order to fulfill its Treaty obligations
with France to give the bi-national Regulation force of law in the UK, and also its
Treaty obligations with the European Community to bring the Directive into force for
the UK part of the Channel Tunnel. It has already transposed the Directive for the
rest of the UK, (see section 3 below).

The bi-national Regulation covers only those elements of the Directive for which
there is a specific need for a coherent and unified approach by the two nations in its
application to the Channel Tunnel.

The Order will principally affect the IGC, the ORR, Eurotunnel and those train
companies operating, or seeking to operate, services through the Channel Tunnel,
currently Eurostar, EWSI and SNCF. A list of consultees is provided at Annex C.

There is a draft “Regulatory Impact Assessment” at Annex A which assesses the
expected costs and benefits of this implementation. This assessment will be revised,
if necessary, in the light of consultation responses.

2. THE RAILWAY SAFETY DIRECTIVE (2004/49/EC)

The Directive was drawn up in the context of the single market for rail transport
services. It recognised that differences remained between the safety requirements
of Member States, and therefore aimed to “...harmonise the content of safety rules,
safety certification of railway undertakings, the tasks and roles of the safety
authorities and the investigation of accidents.”* The purpose of the Directive as set
out in Article 1 is:

“...to ensure the development and improvement of safety on the Community’s
railways and improved access to the market for rail transport services by:

(a) harmonising the regulatory structure in the Member States;
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(b) defining responsibilities between the actors;

(c) developing common safety targets and common safety methods with a view to
greater harmonisation of national rules;

(d) requiring the establishment, in every Member State, of a safety authority and
incident investigating body;

(e) defining common principles for the management, regulation and supervision of
railway safety.”

Specific requirements of the Directive include the establishment of a safety authority,
which must be independent in its organisation, legal structure and decision making
from any railway undertaking, infrastructure manager, applicant and procurement
entity. Each Member State must also ensure that investigations of accidents and
incidents are conducted by a permanent body. It is the responsibility of each
Member State to lay down the rules on penalties applicable to infringements of the
national provisions adopted under the Directive.

3. TRANSPOSITION OF THE RAILWAY SAFETY
DIRECTIVE ACROSS THE UK

The principal provisions of the Directive relating to safety management systems,
safety certificates, safety authorisations, and the establishment of safety authorities
are transposed for GB, other than the Channel Tunnel, by the Railways and Other
Guided Transport Systems (Safety) Regulations 2006, SI 2006/599, (“ROGS”) and for
Northern Ireland by the Railways (Safety Management) Regulations (Northern
Ireland) 2006 (SI 2006/237).

The requirements of Chapter V of the Directive (Accident and Incident Investigation)
are achieved through Part 1 of the Railways and Transport Safety Act 2003, which
established the “Rail Accident Investigation Branch” for the UK including the UK part
of the Channel Tunnel, and the related Railways (Accident Investigation and
Reporting) Regulations 2005, SI 2005/1992, which also apply to the Channel Tunnel.

With regard to access to training facilities (article 13 of the Directive) this is
transposed for GB, other than the Channel Tunnel, by the Rail (Access to Training
Services) Regulations 2006 (SI 2006/598).

4. TRANSPOSITION OF THE RAILWAY SAFETY
DIRECTIVE FOR THE CHANNEL TUNNEL: THE BI-
NATIONAL REGULATION

The Treaty of Canterbury of 1986 between the French Republic and the United
Kingdom of Great Britain and Northern Ireland established the essential bi-national
framework for the construction and operation of the Channel Tunnel. In view of the
clear need for a coherent Anglo-French approach to regulation of the Tunnel, the
Treaty established an Intergovernmental Commission (“the IGC”) to supervise, in the
name of and on behalf of the two Governments, all matters concerning the
construction and operation of the Tunnel (article 10).

It is essential for the safe operation of the Tunnel that there should be a single
coherent safety regime that applies to the tunnel system as a whole. Currently the
monitoring of safety is undertaken by a binational independent Channel Tunnel
Safety Authority, established under article 11 of the Treaty of Canterbury, which



reports to the IGC. However Directive 2004/49/EC now requires all Member States
to establish “Safety Authorities” in accordance with the Directive and to implement
various requirements in relation to railway safety. In recognition of the need to
make proper provision for major cross-border infrastructure projects, the Directive
permits international, as well as national, Safety Authorities. The British and French
Governments have agreed that the IGC shall be the “Safety Authority” for the
Channel Tunnel.

The functions of the IGC include drawing up, or participating in the preparation of,
regulations applicable to the Tunnel (article 10(3) (e)). In order to transpose the
Directive in a uniform way throughout the tunnel system the IGC has prepared
signed and completed on the 24™ January 2007 the bi-national regulation a copy of
which is set out in the Schedule to the draft Order. The bi-national Regulation covers
only those aspects of the Directive that are directly applicable to the infrastructure of
the Fixed Link and to the operations of rail services within the boundaries of the
Fixed Link.

Under the Treaty of Canterbury the respective governments have agreed to ensure
that regulations so made by the IGC are given the force of law within the respective
national legal systems.

The purpose of the draft Order is to give effect to the bi-national Regulation in the
UK and to provide appropriate provisions for enforcement in the UK. The bi-national
Regulation itself was subject to three separate consultations with stakeholders during
the course of its preparation in 2006, (i.e. from 2 February to 17 March, from 28
June to 31 July and from 26 October to 9 November). Thus this consultation exercise
does not relate to the bi-national Regulation itself.

5. TRANSPOSITION OF THE RAILWAY SAFETY
DIRECTIVE FOR THE CHANNEL TUNNEL: THE DRAFT
ORDER

The provisions of the Order are:
ARTICLE 1 - CITATION, COMMENCEMENT AND EXTENT

This article gives the title of the Order, its commencement provisions and its extent.
The Order would come into force, as provided in article 77 of the bi-national
Regulation, on the day of the later of the notifications by the two Governments of
the completion of their necessary internal procedures. This means that the bi-
national Regulation and the respective countries implementation measures would
come into force on the same date in both countries. Notification of that date would
be published in the London, Edinburgh and Belfast Gazettes.

The Order would have the force of law in GB although two of its articles would also
apply to Northern Ireland. The first is article 3, but it would only apply to Northern
Ireland in so far as it relates to article 75 of the bi-national Regulation. The second is
article 9. Both of these provisions relate to and amend the Channel Tunnel
(International Arrangements) Order 2005, which applies to GB and to Northern
Ireland. The effect is described in the section about Article 9 set out below.

ARTICLE 2 - INTERPRETATION

This article defines certain key terms used in the Order.



ARTICLE 3 - REGULATION HAS THE FORCE OF LAW

This article provides that the bi-national Regulation, as set out in the Schedule to the
Order, has the force of law.

ARTICLE 4 - ENFORCEMENT OF THE REGULATION
ORR to be the enforcing authority

Article 4 makes the Office of Rail Regulation (“ORR”) responsible for the enforcement
of the bi-national Regulation.

Bi-national Regulation to be treated as “health and safety regulations” under the
Health and Safety at Work etc Act 1974

It provides that the bi-national Regulation shall be treated as if it was within the
meaning of “health and safety regulations” made under section 15 of the Health and
Safety at Work etc Act 1974 (“the 1974 Act”). The provisions of the 1974 Act
specified in article 4(3) of the Order are made to apply with the references to the
enforcing authority being treated as references to the ORR.

Reasons for doing so

It is proposed to make the ORR the enforcing authority because it is already the
enforcing authority in GB for the 1974 Act and health and safety regulations made
under it, in so far as they apply to railways, (including the Channel Tunnel in so far
as such legislation applies to it, e.g. sections 2 to 4 of the 1974 Act).

As indicated in section 3 above, ROGS transposes for GB most of the requirements of
the Railway Safety Directive and is the equivalent for GB (excluding the Channel
Tunnel) of the bi-national Regulation. ROGS are health and safety regulations made
under the 1974 Act and enforced by the ORR as such. For these reasons it is
proposed to adopt the relevant enforcing provisions of the 1974 Act and empower
the ORR to enforce the bi-national Regulation as if it was a health and safety
regulation made under that Act. In particular the Order is drafted to make the
enforcement provisions for the bi-national Regulation equate as closely as reasonably
practical with the enforcement regime applicable to ROGS.

Exclusions

Article 4(5) excludes various provisions of the bi-national Regulation from the
enforcement remit of the ORR.

It excludes articles 6 and 7 (safety authority) because those relate to the IGC and
duplicate powers they already hold under section 17 of the Channel Tunnel Act 1987.
In particular provision for enforcement of any requirements imposed upon third
parties under those articles is already provided for under section 17.

It excludes articles 56 to 60 (access to training facilities) because alternative
provision for the enforcement of those provisions is already made in article 5 of the
Order.

It excludes articles 67 to 72 (investigation of accidents and incidents) because this
aspect of the Railway Safety Directive has already been transposed for the UK,
including the Channel Tunnel, by the Railways (Accident Investigation and Reporting)
Regulations 2005 (as reflected in article 7 of the Order).



Article 4(6) provides that the responsibility of the ORR to enforce the bi-national
Regulation does not extend to enforcing compliance by the IGC with their duties
under it. The IGC is a government body and it would not be appropriate for the ORR
to use its powers against it. However actions or omissions of the 1GC would be
subject to challenge by way of judicial review.

Provisions of the 1974 Act applied
The provisions of the 1974 Act which are applied are briefly as follows:-
(a) Sections 19 and 20 (appointment and powers of inspectors)

Section 19 - appointment of inspectors - the power of enforcing authorities to
appoint inspectors.

Section 20 - powers of inspectors - the powers of inspectors, for the purpose of
enforcing laws for which they are responsible:-

(a) to enter premises;
(b) to do so with a police constable;

(c) to do so with any other person authorised by the enforcing authority and
with equipment or materials;

(d) to make such examination and investigation as may be necessary;

(e) to direct that any such premises, or part of them, or anything therein shall be
left undisturbed to enable examination or investigation;

(f) to take such measurements and photographs and make such recordings as
necessary;

(9) to take samples;

(h) to cause dangerous articles or substances found in premises to be
dismantled or subjected to processes or tests;

(i) to detain such dangerous articles or substances for examination
and use as evidence;

(J) to require persons to answer questions;

(k) to require the production of, inspect and copy entries in books or
documents;

() to require persons to afford facilities and assistance; and
(m) to use any other power necessary.
(b) Sections 21 and 22 (improvement and prohibition notices)

Section 21 - improvement notices - the powers of inspectors to serve
“improvement notices” where they believe the laws they are enforcing are being
breached; notices will specify the alleged breach and require compliance within a
specified period.

Section 22 - prohibition notices - the power of inspectors to serve “prohibition
notices” where the inspector believes an activity involves, or may involve, a risk of



serious personal injury; notices will specify the alleged breach and require
compliance within a specified period or immediately.

(c) Section 23 (provisions supplementary to sections 21 and 22)

Section 23 - this sets out some supplementary provisions in relation to
improvement and prohibition notices. Briefly these are that they may include
directions to secure compliance; they may be framed by reference to codes of
practice; they may allow recipients to chose between different compliance options;
provisions are included to address compatibility of requirements with building
regulations and fire prevention legislation; and powers are given to withdraw notices
and to extend periods allowed for compliance.

(d) Section 24 (appeal against improvement or prohibition notice)

Section 24 - provision is made for recipients to be able to appeal against
notices to an employment tribunal. The tribunal have the power to cancel or
affirm the notices with or without modification.

(e) Section 25 (power to deal with cause of imminent danger)

Section 25 - power of inspectors to seize and render harmless articles or
substances found and believed to be a cause of imminent danger of serious personal
injury.

(f) Section 26 (power of enforcing authorities to indemnify their
inspectors)

Section 26 - powers of enforcing authorities to indemnity inspectors against actions
and claims made against them where they act bona fide.

(g) Section 28 (restrictions on disclosure of information)

Section 28 - this section provides safeguards against information received by
inspectors and their enforcing authorities in connection with their legitimate
inspection and enforcement functions being disclosed to third parties for
unauthorised purposes.

(h) Sections 33 to 42 (provisions as to offences)

Section 33 - offences - the relevant parts of this section make it an offence for a
person to:-

(1) contravene health and safety regulations, including any requirement or
prohibition imposed under such regulations, (including any requirement or
prohibition to which a person is subject by virtue of the  terms of, or any condition
or restriction attached to, any licence, approval, exemption, or other authority
issued, given or granted under such regulations), (section 33 (1) (c));

Regulation 4(4) would limit the application of this offence to breaches of
those key articles of the bi-national Regulation listed in regulation 4(4) (a) and of
those requirements specified in 4(4) (b). In such cases breach of the listed article
would be an offence without an inspector first having to serve an improvement or
prohibition notice or otherwise exercise his powers (e.g. the requirement under
article 27 for the Concessionaires to hold a safety authorisation and under article 39

for railway undertakings to hold a safety certificate.) Similarly breach of any
requirement or prohibition to which a person is subject under the terms conditions



or restrictions of authorisations of rolling stock, safety  authorisations or Part B
certificates would automatically be an offence.

(2) contravene any requirement imposed by an inspector under  sections 20 or
25 of the 1974 Act (see above), (section 33 (1) (e));

(3) prevent or attempt to prevent any other person from appearing  before an
inspector or from answering any question to which an inspector may by virtue of
section 20(2) require an answer; (section 33 (1) (f));

(4) contravene any requirement or prohibition imposed by an improvement
notice or a prohibition notice (including any such notice  as modified on appeal),
(section 33 (1) (9));

(5) intentionally obstruct an inspector in the exercise or performance of his
powers or duties, (section 33 (1) (h));

(6) use or disclose any information in contravention of section 28 (see above),
(section 33 (1) (j));

(7) make a statement which he knows to be false or recklessly make a
statement which is false where the statement is made -

(a) in purported compliance with a requirement to furnish any
information imposed by or under any of the health and safety regulations; or

(b) for the purpose of obtaining the issue of a document under any of the
health and safety regulations to himself or another person; (section 33 (1) (k));

(8) intentionally make a false entry in any register, book, notice or  other
document required by or under any of the health and safety regulations to be
kept, served or given or, with intent to deceive, make use of any such entry which
he knows to be false, (section 33 (1) mn);

(9) with intent to deceive, use a document issued or authorised to be issued
under any of the health and safety regulations or required for any purpose
thereunder or make or have in his possession a document so closely resembling any
such document as to be calculated to deceive, (section 33 (1) (m));

(10) falsely pretend to be an inspector, (section 33 (1) (n)); and

(112) fail to comply with an order made by a court under section 42 (see below),
(section 33 (1) (0)).

Section 34 - extension of time for bringing summary proceedings - the
relevant parts of this section provide extensions of time to bring prosecutions for
breach of health and safety regulations where information indicating a breach comes
to light from proceedings at a coroner’s inquest or where an offence is committed by
failure to do something at or within a fixed time.

Section 35 - venue - this provides that an offence under health and safety
regulations in connection with any plant or substance may be treated as having been
committed where that plant or substance is for the time being if this is necessary in
order to give an enforcing authority or court jurisdiction to deal with the matter.

Section 36 - offences due to fault of other person - this section enables third
parties to be prosecuted where the commission of an offence by any person is due to
the act or default of the third party.



Section 37 - offences by bodies corporate - this section enables directors,
managers and the secretary, or other similar office holder, of corporations, or
persons purporting to act in such capacity, to be prosecuted where offences
committed by corporations are proved to have been committed with the consent or
connivance of, or to have been attributable to any neglect on the part of such senior
managers or officials of corporations. Where the affairs of a corporation are
managed by its members the same principles would apply to those managing
members as if they were directors.

Section 38 - restriction on institution of proceedings in England and Wales
- this section provides that, in England and Wales, proceedings for offences are only
to be instituted by inspectors or by or with the consent of the Director of Public
Prosecutions.

Section 39 - prosecutions by inspectors - this section provides that in England
and Wales, and if so authorised by the enforcing authority, inspectors may
themselves conduct prosecutions before the Magistrates Court even if they are not
barristers or solicitors.

Section 40 - onus of proving limits of what is practicable etc - this section
provides that in any proceedings for an offence consisting of a failure to comply with
a duty or requirement to do something so far as is practicable or so far as is
reasonably practicable, or to use the best means to do something, it shall be for the
accused to prove that it was not practicable or reasonably practicable to do more
than was done or that there were no better practicable means which could have
been used.

Section 41 - evidence - this section provides that where an entry is required by
health and safety regulations to be made in any register or other record, the entry, if
made, shall, as against the person by or on whose behalf it was made, be admissible
as evidence. Similarly, failure to so make an entry in a record would in itself be a fact
which would be admissible as evidence.

Section 42 - power of court to order cause of offence to be remedied or, in
certain cases, forfeiture - where a person is convicted of breaching health and
safety regulations the court may, instead of or in addition to imposing punishment,
order that person to remedy the matter in question and, in the case of explosive
articles or substances, forfeit such articles or substances.

(i) Section 46 (service of notices)

Section 46 - this section specifies the required formalities for serving notices on
people.

ARTICLE 5 - ACCESS TO TRAINING FACILITIES

This article of the Order relates to articles 56 to 60 of the bi-national Regulation.
Those articles provide rights for non discriminatory access to training for train drivers
and staff performing vital safety tasks of any railway undertaking, prohibit monopoly
training providers charging unreasonable prices, and provide rights for train drivers
and staff performing vital safety tasks to have access to documents verifying their
training, qualifications and experience.

Article 5 of the Order would provide a right of appeal to the ORR for railway
undertakings whose staff are denied these rights, or where the price charged for



training is unreasonable or discriminatory. Individuals who are denied access to
documents verifying their training, qualifications and experience are provided a right
of appeal to the ORR.

Where an appeal is made the procedure provided for in the Railways (Access to
Training Services) Regulations 2006, SI 2006/598, is adopted. These Regulations
transpose the access to training facilities provisions of the Directive for the rest of GB
and incorporate an appeal mechanism in the event of default. The ORR’s decision on
appeal is binding and persons to whom they give a direction are under a duty to
comply with that direction. This is without prejudice to any right there may be to
apply for judicial review of the ORR’s decision.

In the absence of an appeal mechanism in the bi-national Regulation for the
enforcement of such rights it is considered necessary or expedient to adopt these
existing appeal procedures.

ARTICLE 6 - CIVIL LIABILITY

This article provides that a breach of any of those key articles of the bi-national
Regulation listed in paragraph (1) (which are the same key articles as listed in article
4(4) (a) of the Order, except for article 16) will, if it causes damage to a third party,
be actionable by that third party in civil proceedings for compensation or other civil
remedy. Damage for this purpose includes death of, or injury to, any person
(including disease and any impairment of a person’s physical or mental condition).
These rights may not be excluded by contract.

A breach of ROGS would give rise to civil liability under section 47 of the 1974 Act
and so it is considered appropriate to provide comparable liability under this article.

The grant of these rights is without prejudice to any other rights of action a third
party may have apart from the Order, e.g. under the COTIF convention or any
common law rights to sue for negligence.

Decisions of the IGC may be subject to judicial review by the Courts under article 76
of the bi-national Regulation.

ARTICLE 7 - INVESTIGATIONS INTO ACCIDENTS AND
INCIDENTS

This article provides that the Order shall not affect the operation of Part 1 of the
Railways and Transport Safety Act 2003, (which established the “Rail Accident
Investigation Branch” for the UK), or the Railways (Accident Investigation and
Reporting) Regulations 2005, SI 2005/1992, as these measures already implement
the accident and incident investigation requirements of the Railway Safety Directive
(Chapter V) and already apply to the Channel Tunnel.

ARTICLE 8 - POWER TO IMPOSE CHARGES

This article empowers the IGC to impose charges reflecting their administrative costs
of processing applications for Part B certificates under article 39(ii) (including their
renewals and modification), and for authorisations for operating rolling stock under
article 61of the bi-national Regulation.

By way of comparison, the ORR are empowered to recover their equivalent costs
under ROGS through the Railway Safety Levy.



ARTICLE 9 - AMENDMENTS TO THE CHANNEL TUNNEL
(INTERNATIONAL ARRANGEMENTS) ORDER 2005

This article makes consequential amendments to the Channel Tunnel (International
Arrangements) Order 2005, SI 2005/3207, and the bi-national Regulation of the 25
October 2005 annexed to it, in order to give effect to article 75 of the bi-national
Regulation.

The substantive effect of these amendments relate to two issues. Firstly to the
existing requirement for international groupings or railway undertakings to hold a
certain description of safety certificate from the IGC in order to be allowed access or
transit rights through the tunnel. For this requirement will be substituted the
requirement to hold a safety certificate under the bi-national Regulation.

Secondly in the list of subjects in relation to which appeals may be brought to the
IGC by international groupings or railway undertakings, for “the enforcement and
monitoring of safety rules” there is substituted “arrangements for access to the
network”. This amendment is required by article 30(2) of the Directive.

ARTICLE 10 - AMENDMENTS TO THE RAILWAYS AND
OTHER GUIDED TRANSPORT SYSTEMS (SAFETY)
REGULATIONS 2006

Article 10 makes a consequential amendment to ROGS in order to give effect to
article 38 of the bi-national Regulation.

These provisions would facilitate the Concessionaires being able to apply to the ORR
for authorisation to operate break down recovery diesel locomotives outside the
Channel Tunnel system and along the Channel Tunnel Rail Link, (including its inner
London tunnel system). In particular such locomotives could be used to haul and
recover trains if they become stranded as a result of a failure of the overhead
electric power supply system. Because such stranded trains would be ones which
operate through the Channel Tunnel their failure would impact on the Channel
Tunnel operation.

Under ROGS, no person may operate rolling stock in GB on the mainline railway
outside the Channel Tunnel unless he holds a “safety certificate” from the ORR for
the operation in question. Where an applicant for a safety certificate can supply a
current certificate issued to it by another safety authority under provisions which
give effect to article 10(2)(a) of the Directive (i.e. certification confirming acceptance
by the safety authority of the applicant’'s “safety management system”) then, if the
ORR are satisfied that the certificate is for an equivalent operation, it will be deemed
to be Part A of the required safety certificate. This would leave the ORR to focus on
whether or not to grant Part B of the certificate (relating to the suitability of the
proposals for the specific railway line in question). Article 10 would enable a
certificate from the IGC to be treated as a Part A certificate.

6. TIMING AND HOW TO RESPOND

Because the bi-national Regulation has already been consulted on, this further round
of consultation only invites comments on the draft Order, (i.e. articles 1 to 10 of the
Order but not its Schedule).
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However we would particularly welcome respondents’ comments on whether they
believe that there will be any additional costs arising from the Order and an
assessment of the nature and extent of any such costs.

A consultation response form can be found at Annex B. The closing date for this
consultation is 16 October 2007.

All responses or questions about this consultation should be emailed or sent to:
Mike Franklyn

Department for Transport

Rail Strategy (International Rail)

Zone 5/29

Great Minster House

76 Marsham Street

London

SW1P 4DR

Telephone: 020 7944 5761

Fax: 020 7944 2163

e-mail: mike.franklyn@dft.gsi.gov.uk

A summary of responses to this consultation will be published on our website -
www.dft.gov.uk/railways - after the consultation period has closed. Paper copies will
be available on request.

A list of consultees can be found at Annex C.

7. CONFIDENTIALITY

Information provided in response to this consultation, including personal information,
may be published or disclosed in accordance with the access to information regimes
(these are primarily the Freedom of Information Act 2000 (FOIA), the Data
Protection Act 1998 (DPA)).

If you want the information that you provide to be treated as confidential, please be
aware that, under the FOIA, there is a statutory Code of Practice with which public
authorities must comply and which deals, amongst other things, with obligations of
confidence. In view of this it would be helpful if you could explain to us why you
regard the information you have provided as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the Department. The Department will process your
personal data in accordance with the DPA and in the majority of circumstances this
will mean that your personal data will not be disclosed to third parties.

This consultation exercise will follow the consultation criteria laid down in Annex D.
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If you consider that this consultation does not comply with the criteria or have
comments about the consultation process please contact:

Andrew D Price
Consultation Co-ordinator
Department for Transport
Zone 9/9 Southside

105 Victoria Street
London, SW1E 6DT

e-mail: andrewd.price@dft.gsi.gov.uk
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ANNEX A

REGULATORY IMPACT ASSESSMENT

Title of proposal

The Channel Tunnel (Safety) Order

Purpose and intended effect

Objective

To give effect in UK legislation to a bi-national Regulation of the Channel Tunnel
Intergovernmental Commission transposing the provisions of Council Directive
2004/49/EC, on the safety of Europe’s railways, for the Channel Tunnel.

The objective of the Directive is to facilitate the establishment of the single European
rail market through the development of the transparent and independent regulation
of safety, and the maintenance and improvement of existing good safety levels.

The Treaty of Canterbury 1986 between the French Republic and the United
Kingdom of Great Britain and Northern Ireland established the essential bi-national
framework for the construction and operation of the Channel Tunnel. In view of the
clear need for a coherent Anglo-French approach to regulation of the Tunnel, the
Treaty established an Intergovernmental Commission to supervise, in the name and
on behalf of the two Governments, all matters concerning the construction and
operation of the Tunnel. The functions of the Intergovernmental Commission include
drawing up, or participating in the preparation of, regulations applicable to the
Tunnel.

It is essential to the safe operation of the Tunnel that there should be a single
coherent safety regime that applies to the system as a whole. The monitoring of this
regime is currently undertaken by a bi-national independent Channel Tunnel Safety
Authority established under the Treaty of Canterbury. However, the adoption of
Council Directive 2004/49/EC now requires all Member States to establish Safety
Authorities with regulatory powers. In recognition of the need to make proper
provision for major cross-border infrastructure projects, the Directive permits
international, as well as national, Safety Authorities. The British and French
Governments have agreed that the Channel Tunnel Intergovernmental Commission
shall, for the purposes of the Directive, be the Safety Authority for the Channel
Tunnel.

The Intergovernmental Commission has drawn up a bi-national Regulation that
establishes an agreed Anglo-French transposition of the provisions of Directive
2004/49/EC to ensure that these are applied in a coherent manner throughout the
Tunnel. It was signed on 24 January 2007. The Regulation covers only those
aspects of the Directive that are directly applicable to the infrastructure of the Fixed
Link and to the operations of rail services within the boundaries of the Fixed Link.
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The intended effect of this Order is to give effect to the Regulation of the
Intergovernmental Commission and to make appropriate national provision for
enforcement.

This Regulatory Impact Assessment supplements the RIA produced by the HSE for
the equivalent transposition regulations made for the rest of GB i.e. the Railways and
Other Guided Systems (Safety) Regulations 2005, which can be viewed through the
following link to the HSE website:
http://www.hse.gov.uk/aboutus/hsc/meetings/2005/080305/c03c.pdf .

Background

The rail industry throughout Europe has been in decline for several decades. The
European Commission has over the past years been seeking to revitalise the railway
industry through a series of legislative measures designed to introduce greater
liberalisation of the sector and to reduce the technical and administrative obstacles to
greater interoperability. The Directive on the safety of the Community's railways
seeks to introduce a common approach to the regulation of railway safety throughout
the Community. This should reduce the administrative burdens on railway
undertakings seeking to operate international services within the Community, or
taking advantage of the right of open access for freight services to operate in a
variety of Member States, by providing for a Community-wide system of safety
certification based on established criteria for safety management systems. At the
same time the Directive recognises the risks inherent in the provision of railway
services and provides that until such time as pan-European technical specifications
for interoperability and common safety methods are developed, Member States may
continue to apply national safety rules. These must, however, have been notified to
the European Commission which will then have a role in approving any new rules to
ensure that these do not introduce an improper barrier to the development of the rall
market.

Rationale for government intervention

Europe’s railways reflect a long and complex evolution that started in the early 19th
century and which took account of many different national and local economic and
physical circumstances. The railways that evolved in different countries had many
common features — for instance, the majority of Europe’s railways share a common
track gauge. However, even within nation states they often also had many significant
differences, such as with loading gauge, the supply of electric current, the signalling
systems, and so on. As a result, operating practice and procedures vary from
Member State to Member State.

Levels of safety also vary. However, the creation of the single internal market within
the European Community has increased the demand for cross border movements of
passengers and freight. It is therefore essential to work towards pan-European
safety standards and practices, while protecting existing high standards.

Risk Assessment

The Directive does not import any risks into the industry. It works from the basis of
identifying existing risks and requiring the railway operators to develop safety
management systems to manage those risks. This is already a well-developed policy
within the UK, including within the Channel Tunnel.
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There is a financial risk in failing to transpose the Directive to the Channel Tunnel, as
this would expose the UK to the risk of infraction fines from the European
Commission.

Failure to transpose would also result in disadvantages to the industry from less
transparent and harmonised arrangements.

Consultation
Within government

The Department has worked closely with the members of the Office of Rail
Regulation who serve on the Channel Tunnel Safety Authority, and with the Rail
Accident Investigation Branch, to ensure that the Intergovernmental Commission's
bi-national Regulation and the implementing Order are consistent with the national
implementation of Directive 2004/49/EC.

Public consultation

This instrument is of limited application. Transposition of the Directive for the rest of
the UK network was done through a combination of the Railways and Transport
Safety Act 2003, the Railways and Other Guided Transport Systems (Safety)
Regulations 2006 (SI 2006/599), The Railways (Accident Investigation and
Reporting) Regulations 2005 (SI 2005/1992), the Rail (Access to Training Services)
Regulations 2006 (SI 2006/598) and The Railways (Safety Management) Regulations
(Northern Ireland) 2006 (SI 2006/237), on which full public consultation took place.

Consultation on the Intergovernmental Commission's bi-national Regulation focussed
principally on the Channel Tunnel infrastructure manager (Eurotunnel), the railway
undertakings currently operating through the Tunnel and those who had expressed
an interest in so doing in the near future, and the independent Accident
Investigation Bodies of the UK and France. This consultation took place in three
separate phases during 2006. The draft bi-national Regulation was also drawn to
the attention of the organisations with a potential future interest in operating
through the Channel Tunnel, and was placed on the Department's website. This has
been followed by consultation with stakeholders on the draft implementing Order.

Options
(a) “Do nothing”
This is not an attractive option for two reasons:

Firstly, it is a requirement upon Member States of the European Union to transpose
Directives into their national law, and to notify the European Commission of the
measures taken to do so. Some of the national measures transposing Directive
2004/49/EC to the mainland infrastructure specifically exclude the Channel Tunnel
from their scope. Complete and proper implementation of the Directive therefore
requires the adoption of the bi-national Regulation of the Intergovernmental
Commission to cover the infrastructure omitted from the national measures. Failure
to comply with this requirement would leave the United Kingdom open to infraction
proceedings and potentially serious fines from the European Court of Justice.

Secondly, failure to produce this Regulation would result in legal uncertainty for
operators seeking to run services through the Channel Tunnel, as the European-wide
system would not have been applied to it.
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(b) Transpose by extending the scope of national measures

This would apply the Directive only to the UK section of the Tunnel, leaving
implementation on the French section to separate legislation implemented by the
French government, which would be likely to result in differing approaches to
implementation in the French and British sections of the Tunnel. This could
jeopardise safe operations.

(c) Transpose by bi-national regulation

This is the only option that allows the two Governments to apply a consistent and
uniform transposition of the Directive to suit the particular context of the Channel
Tunnel.

Equity and Fairness

To the extent that the transposition of this Directive for the Channel Tunnel may
create any additional burdens for the infrastructure manager or railway operators, it
does so in a non-discriminatory manner.

Costs and benefits

Sectors and groups affected

The Channel Tunnel Concessionaires (Eurotunnel) and those railway undertakings
operating or seeking to operate through the Channel Tunnel (currently Eurostar,
SNCF, EWS, EWSI, Europorte 2)

Benefits

Safety in the Channel Tunnel is already highly regulated, with an existing bi-national
regime that combines the regulatory systems of the UK and France.

Currently, railway undertakings seeking to operate through the Channel Tunnel have
to provide Eurotunnel with a safety case in support of those operations. Under the
Directive, applicants will instead have to provide the Intergovernmental Commission
with proof of a valid Safety Management System accepted by the Safety Authority of
the Member State in which they first established their operations, and evidence of
the measures taken to ensure compliance with the specific requirements for
operation through the Channel Tunnel.

The principal benefit to stakeholders derives from the reduced administrative costs
that this should entail.

Costs

The policy costs to the industry should be minimal. Eurotunnel, as infrastructure
manager, will require a safety authorisation issued on the basis of an accepted
Safety Management System; the company is already in the process of adapting its
existing Safety Case to meet the Directive’s criteria. There will be no additional cost
to the company arising from the revised role of the Intergovernmental Commission
since the Concessionaires already meet the cost of the Intergovernmental
Commission at a set rate established in the Channel Tunnel Concession.

The railway undertakings will in any case have to comply with the requirements of the
Directive in respect of their operations in Great Britain and France and are already
obliged to provide a safety case to Eurotunnel, so the main effect of the Directive is
to modify, and in several respects simplify, an existing set of requirements. In
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drawing up the bi-national Regulation the Intergovernmental Commission has been
concerned to ensure that, as far as possible, the requirements of the Directive are
achieved within the existing regulatory framework without the imposition of additional
burdens.

There may be some perceived additional costs arising from the need for railway
undertakings operating through the Channel Tunnel to apply for specific safety
certification, but in practice those undertakings would, under the previously existing
safety regime, have needed to provide a Safety Case to support their application to
operate. It is the intention of the Intergovernmental Commission to ensure that the
impact on the industry is negligible.

There may be some administrative costs for the Intergovernmental Commission
itself, as its role will be expanded to include that of Safety Authority within the terms
of the Directive. These cannot be quantified but should not be significant.

Small Firms Impact Test

Not applicable. This measure only affects companies operating, or seeking to
operate, through the Channel Tunnel, and does not go beyond what is needed to
apply European legislation - with which those companies will in any event have to
comply - in a coherent manner for the Tunnel environment.

Competition assessment

The Directive applies in a non-discriminatory manner to all infrastructure managers
and railway undertakings. The Regulation reflects this transparent and non-
discriminatory approach.

Enforcement, sanctions and monitoring

Enforcement of the requirements of the Intergovernmental Commission bi-national
Regulation will be carried out by the Office of Rail Regulation. For this purpose the
bi-national Regulation will be treated as if it was a health and safety regulation made
under the Health and Safety at Work etc Act 1974. This makes sense because the
equivalent regulations for the rest of GB, (i.e. the Railways and Other Guided
Transport Systems (Safety) Regulations 2006 (SI 2006/599)), are health and safety
regulations made under the 1974 Act and the Office of Rail Regulation are the
enforcing authority under health and safety legislation for railways in GB.

The railway health and safety inspectors of the ORR will be able to inspect and
monitor for compliance. They will have various statutory powers, including those of
serving improvement and prohibition notices to require compliance. Breach of such
notices, breach of various key requirements of the bi-national Regulation, and
obstruction of inspectors, may result in prosecution under the 1974 Act. Certain
breaches may also give rise to civil liability.

Declaration and publication

I have read the regulatory impact assessment and | am satisfied that the benefits
justify the costs
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Minister’s name, title, department

Contact point for enquiries and comments: name, address, telephone
number and email address.
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ANNEX B

DEPARTMENT FOR TRANSPORT

CONSULTATION ON THE DRAFT CHANNEL TUNNEL (SAFETY) ORDER 2007 (SI No xxxx)

CONSULTATION RESPONSE FORM

Reference Question Yes / No | Comments
Article 4 of Do you consider that the ORR is the right enforcing authority
Order for this matter? If not, please state who you consider should
be the enforcing authority, and your reasoning why it should
not be ORR.
Article 4 of (a) Please comment on whether you consider the
Order enforcement mechanism appropriate?

(b) Whether you consider the proposed offences are
appropriate in the circumstances? If not, what would you
consider appropriate.

19




Article 5 of

Are you content with the adoption of the appeal mechanism

Order to the ORR under the Railways (Access to Training Services)
Regulations 2006 where access rights to training facilities etc
are frustrated?

Article 6 of Do you consider the civil enforcement rights to be

Order appropriate? If not, please give your reasoning why you
consider they are not.

Article 8 of Do you consider the proposed charging powers to be

Order appropriate?

Annex A - Does the assessment of potential risks seem reasonable?

Regulatory

Impact

Assessment

Annex A - Do you consider the assessment of costs and benefits to be
realistic? If not, have you any hard data to help us quantify

Regulatory this

Impact '

Assessment

Annex A - Does the assessment of potential compliance costs seem

Requl reasonable? Can you provide any hard data to help us

egulatory guantify this better?

Impact

Assessment
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Annex A -

Regulatory
Impact
Assessment

Do you have any other general comments concerning the
Regulatory Impact Assessment?

Do you have any further comments on the Order or the
consultation documents? If so, please make them below.
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Please use this space for any further comments on the consultation
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Please fill in your details...

Your name

Your job title

(If applicable) | am responding for and on behalf of the
following organisation(s) :

Address

Telephone

Email

PLEASE NOTE : The information you send us may need to be passed to colleagues within the Department for Transport and published in a

summary of responses recelved in response to this consultation.

According to the requirements of the Freedom of Information Act (2000), all information contained in your response to this consultation may
be subject to publication or disclosure. This may include personal information such as your name and address. If you want your response or
Yyour name and address to remain confidential, you should explain why confidentiality is necessary. Your request will be granted only if it Is it is

consistent with Freedom of Information obligations.

I am content for my response to this consultation to be published on the Department of Transport's website. Yes No
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I would like my response to remain confidential because :

Please either email your completed response form to mike.franklyn@dft.gsi.gov.uk or send it to him at: Department for
Transport, Rail Strategy (International Rail), Zone 5/29, Great Minster House, 76 Marsham Street, London, SW1P 4DR by 16

October 2007. Thank you
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ANNEX C

List of organisations consulted

ASLEF

Channel Tunnel Safety Authority (CTSA)

Europorte 2

Eurostar Group Ltd

Eurotunnel PLC

English Welsh and Scottish Railway International Ltd (EWSI)

Channel Tunnel Intergovernmental Commission (IGC)

Office of Rail Regulation (ORR)

Rail Accident Investigation Board (RAIB)

Rail Freight Group

RMT

SNCF
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ANNEX D
Code of Practice on Written Consultation:

Consultation criteria

The Code of Practice on written consultation, issued by the Cabinet Office calls for these
criteria to apply to all national public consultations and states that they should be
reproduced in consultation documents:

Consult widely throughout the process, allowing a minimum of 12 weeks for written
consultation at least once during the development of the policy.

Be clear about what your proposals are, who may be affected, what questions are being
asked and the timescale for responses.

Ensure that your consultation is clear, concise and widely accessible.

Give feedback regarding the responses received and how the consultation process
influenced the policy.

Departments should monitor their effectiveness at consultation, including through the use of
a designated consultation co-ordinator.

Ensure your consultation follows better regulation best practice, including carrying out a
Regulatory Impact Assessment if appropriate.

A full version of the Code of Practice can be found at:

http://www.cabinet-office.gov.uk/regulation/consultation/code.htm
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Consultation on Statutory Instrument to Transpose Railway Safety Directive for the
Channel Tunnel
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